





Iu thpreciation 


The August 1961 retirement of Professor Charles 
Bunn marks the end of an era for the Wisconsin Law 
School. To him this issue of the Wisconsin Law Re- 
view is respectfully dedicated. 


Professor Bunn, affectionately known as Charlie 
Bunn, has been an outstanding member of the law 
faculty since 1934. A former president of the Harvard 
Law Review, he came to The University of Wiscon- 
sin as a full professor after a successful career as a 
practicing attorney in St. Paul, Minnesota. As both a 
teacher and a gentleman he has no peer. His insight 
into the law and the problems of law students, coupled 
with his masterful ability for explaining complicated 
legal concepts in simple terms, has endeared him in 
the hearts of his colleagues and his students. Always a 
gentleman, he has conscientiously avoided embarrass- 
ing students who were unprepared for his classes. His 
outstanding contributions to the legal profession are 
numerous. He has written many articles in law re- 
views and other legal publications in addition to his 
monumental treatise on federal procedure, Jurisdic- 
tion and Practice of U.S. Courts. Also, he has been and 
intends to continue as an active participant in Amer- 
ican Law Institute projects, and was a significant con- 
tributor to the compilation of A Uniform Commercial 
Code. 


Charlie Bunn has been an inspiration to all who 
have known him. He will be remembered at Wis- 
consin for his devotion to the legal profession and 
his teaching, his stimulating instruction, and his 
warm gentlemanly manner. Few men have attained 
the heights in one pursuit that he has achieved in 
many. We wish him the best of everything in his new 
duties at the University of Virginia. 


THE EpitTors 
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I. INTRODUCTION 


Often a person’s conduct violates more than one provision of 
the criminal law. A married person who has sexual intercourse 
with a person not his spouse violates both the fornication statute’ 
and the adultery statute.? A person who steals a pistol and uses it 
in robbing a bank violates the theft statute* and the robbery stat- 
ute.* A person who “borrows” a vehicle early in the evening and 
“borrows” another at a later time violates the “joyriding” statute’ 
twice. 

When such situations occur, the system for administering crim- 
inal justice is confronted with five basic issues: 

(1) For how many offenses should a suspect be prosecuted? 

(2) Of these offenses charged, which should be submitted to the 

jury for its consideration? 

(3) Where more than one offense is submitted to the jury, for 
how many offenses may the jury properly convict the de- 
fendant? 

(4) Where there is conviction for more than one offense, for 
how many offenses is it proper to sentence the defendant? 

(5) Under what circumstances may an accused be subjected to 
separate, successive prosecutions instead of adjudicating his 
liability in a single proceeding? 

These are difficult and important issues which are reflected in an 
increasing amount of litigation both in federal and state courts. 
Too often, many of these issues are dealt with under the heading 
of double jeopardy without sufficient attention to the fact that 
each raises essentially different considerations. The objective of 
this article is to suggest a proper analysis of problems created by 
the multiple offender, with particular reference to the situation 
in Wisconsin. Important legislative and judicial developments in 
other jurisdictions are referred to whenever they help clarify the 
basic problems involved. 





1 Wis. STAT. § 944.15 (1959). 
* Wis. STAT. § 944.16 (1959). 
* Wis. STAT. § 943.20 (1959). 
“Wis. Stat. § 943.32 (1959). 
* Wis. STAT. § 943.23 (1959). 
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II. PROSECUTION IN A SINGLE PROCEEDING 


Whenever a person’s conduct violates more than one criminal 
statute, the prosecutor must decide how many offenses to charge. 
This is left to the prosecutor’s discretion and his decision is largely 
immune from judicial review.* It may often be good practice to 
charge only a single violation where, for example, defendant is 
willing to plead guilty and it is felt that the penalty for the one 
offense is adequate. However, there may be other situations where 
there is reason to charge more than one offense either because an 
increased penalty is thought appropriate or because of possible 
advantages in trial strategy. 

Aside from policy considerations, as a general rule there is no 
restraint on the number of offenses which may be charged in a 
single proceeding. With limited exceptions, the law allows a 
prosecutor to have an accused’s entire criminal liability deter- 
mined in one proceeding. 


A. Multiple Offenses Arising From the Same Conduct 


The Wisconsin statutes provide: “If an act forms the basis for a 
crime punishable under more than one statutory provision, prose- 
cution may proceed under any or all such provisions.” 

Although this statute does not explicitly so state, all such of- 
fenses may be prosecuted in a single proceeding if they are all 
based on the same “act”. If based upon different acts, offenses 
can be prosecuted in a single proceeding only if they can properly 
be combined under the rule of joinder.* The statutory phrase “an 
act” was apparently not intended to be limited in meaning to a 
singular muscular contraction, the narrowest definition of the term 
“act”. The comment to the 1953 Proposed Code used the phrase 
“same conduct,”® which seems more descriptive of the actual mean- 
ing of the statute. For example, a prosecution for rape’ and at- 
tempted rape"! would come under the statute even though the 
crime of rape requires proof that defendant went further than was 





*For general discussions of the prosecutor’s discretion in this area see Baker, 
The Prosecutor—Initiation of Prosecution, 23 J. AM. InstiTuTe Crim. L. & C. 
770 (1933); Breitel, Controls in Criminal Law Enforcement, 27 U. Cut. L. REv. 
427 (1960); Note, 103 U. Pa. L. Rev. 1057 (1955). 

* Wis. STAT. § 939.65 (1959). 

* See discussion of joinder infra at 536. 

* Wisconsin Legislative Council, Judiciary Committee Report on the Criminal 
Code 52 (1953). 

Wis. STAT. § 944.01 (1959). 

™ Wis. STAT. § 939.32 (1959). 
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necessary to constitute the attempt.’? The significant factor is that 
both offenses resulted from the “same conduct.” 

The statute is permissive. It clearly does not require that prosecu- 
tion be brought for all offenses resulting from a defendant’s con- 
duct. 


I. General Situations 


The same conduct may violate more than one criminal statute 
under significantly different circumstances: 


(1) Conduct may violate a number of statutes which differ 
from each other only in that one is a more serious or aggravated 
form of another. In this sense, one offense is said to be included 
within the other. For example, an act causing death may violate a 
number of the homicide statutes. A charge of the more serious will 
make possible conviction of any of the lesser degrees which the 
evidence warrants being submitted to the jury.1* Consequently, 
only the most serious need be charged. 

(2) The same conduct may violate a general provision, such as 
theft,** and also a specific provision dealing with a limited form 
of misappropriation, such as operating a vehicle without the own- 
er’s consent.** In this instance, prosecution may be for the spe- 
cific crime, the general crime, or both. In the general-specific vio- 
lation, each offense may require proof of an element not required 
by the other. In this situation, each offense must be specifically 
charged; but they can be included as separate counts in the same 
information.*® 

(3) The same conduct may violate more than one criminal 
statute, each of which is directed at substantially different kinds of 
conduct. For example, a given act of intercourse may constitute 
both adultery’ and incest.1* Here again, prosecution may be for 
either or both crimes.’® If prosecution is to be for both, each must 
be separately charged. 

(4) The same conduct may cause harm to more than one vic- 
tim and, thus, violate more than one criminal statute, or violate 
the same criminal statute more than once. For example, the firing 





12State v. Crabtree, 237 Wis. 16, 296 N.W. 79 (1941) and cases cited therein. 
8 Wis. STAT. § 939.66 (1959). See discussion, of prosecution of included crimes 
infra at 532-36. 

4 Wis. STAT. § 943.20 (1959). 

18 Wis. STAT. § 943.23 (1959). 

© Wis. STAT. § 955.14 (1959). 

7 Wis. STAT. § 944.16 (1959). 

8 Wis, STAT. § 944.06 (1959). 

 Porath v. State, 90 Wis. 527, 63 N.W. 1061 (1895). 
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of one blast from a shotgun may cause death to one person and 
bodily harm to another, or the single shot might kill both persons. 
In either instance, prosecution may be brought for both of the 
injuries if they are charged as separate counts of the information.” 

In the above situations, the conclusion that violations of more 
than one statutory provision (or violation of the same statutory 
provision more than once) may be prosecuted in a single proceed- 
ing, does not necessarily mean that each of these violations may 
be the basis of a separate conviction. The question of when there 
may be multiple convictions is treated later in this article.?* 


2. Included Offenses 


Section 939.66 of the Wisconsin statutes provides that when a 
person is charged with an offense, he may be convicted of that 
offense or of any lesser included offense based upon the same 
conduct. The problem lies in determining what offenses are in- 
cluded within the offense charged. Five categories of lesser in- 
cluded offenses are specified in the statute. 

Subsection (1) provides that an offense is included within an- 
other if it does not require proof of any fact in addition to that 
which must be proved for the crime charged. This formulation is 
similar to that adopted by the Wisconsin court prior to the en- 
actment of the statute.?? In State v. Mueller,?* the court stated that 
an offense is included within the offense charged if the “proof neces- 
sary to establish the greater crime establishes every element of 
the lesser crime.”** The holding of the Mueller case was that a 
person may be convicted of assault with intent to commit rape 
under an information charging rape. 

The determination of whether one offense is included within 





State v. Galle, 214 Wis. 46, 252 N.W. 277 (1934). Where a single shot kills 
s, there is some question whether a defendant could be charged 

with both deaths in a single proceeding under the statute. The difficulty is 
presented by the statutory language: “a crime punishable under more than one 
Statutory provision ...” (emphasis added). Does this exclude two crimes 
punishable under the same statutory provision? The more reasonable view 
would seem to reject such limited construction of the statute. However, if it 
were determined that the statute did not cover this situation, the deaths would 
probably be “ry 4 combined in a single proceeding under the rules of 
joinder. Wis. Stat § 955.14 (1959); see (discussion) infra at 536. 

™ See discussion infra at 549-50. 

™ See analysis of Wisconsin cases in Comment, 11 Wis. L. Rev. 413 (1936). 
See also Wis. STAr. [= (1959) which provides that a defendant who is 
acquitted of part of the crime charged may be convicted of the residue thereof. 
This section no longer seems to be needed since it duplicates the more recent 
Wis. Stat. § 939.66 (1959). 

*85 Wis. 203, 55 N.W. 165 (1893). 

™ Id. at 207, 55 N.W. at 166. See also Eastway v. State, 189 Wis. 56, 206 N.W. 
879 (1926); State v. Erickson, 45 Wis. 86 (1878). 
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another requires an analysis of the essential elements of each of- 
fense. Once it is found that the more serious offense contains all 
the elements of the less serious, the latter is an included offense 
and conviction of it is proper, though it is not specifically charged 
in the information.*® 

It is an entirely different question whether an allegation of all 
of the elements of the lesser offense, some of which are unnecessary 
for the greater offense, will support a conviction of the lesser of- 
fense. The Wisconsin rule on this is difficult to formulate. It has 
been held that a charge of rape of a married woman will not sup- 
port a conviction of adultery.” The basis of this holding was that 
since rape does not require proof that either the defendant or the 
victim was married, the allegation that the victim was in fact mar- 
ried was merely surplus pleading. However, where the two statutes 
differ only in that the less serious is of restricted applicability, it 
has been held that there may be a conviction of the lesser offense. 
For example, a conviction for obtaining money by false statements 
in writing as to the assets of a corporation was held proper under 
an information charging the general offense of obtaining money 
by false pretenses, but in fact alleging that the representations were 
in writing and did refer to the assets of a corporation.?” Whatever 
distinction might be attempted in these cases appears to be tenuous. 
The purpose of the charge is to inform the defendant of the na- 
ture of the offense to be prosecuted. The additional facts give him 
sufficient notice of any lesser offenses of which he might be con- 
victed. Thus, provided the allegations are directly related to the 
offense charged,”* the better result would be to allow conviction 
of a lesser crime on a charge of the greater, plus a sufficient allega- 
tion to encompass all the elements of the lesser crime. 


A person may be convicted for a lesser included offense even 
though the offense charged is a felony and the lesser offense is a 





* State v. Carli, 2 Wis.2d 429, 86 N.W.2d 434 (1957). 

* State v. Hooks, 69 Wis. 182, 33 N.W. 57 (1887). 

™ Laev v. State, 152 Wis. 33, 139 N.W. 416 (1913). 

* For example, it would not be sensible to allow a conviction for attempted 
rape on an information charging robbery [Wis. Stat. § 943.32 (1959)] and 
alleging that the defendant not only intended to rob the victim but also in- 
tended to sexually assault her. The additional allegation of sexual assault has 
no relation to the robbery charge and the prosecution ought not be able to base 
a conviction on it. This seems to be distinguishable from basing a conviction 
for joy riding [Wis. Stat. § 943.23 (1959)] on an information charging the theft 
[W1s. Stat. § 943.20 (1959)] of an automobile. The specification of the property 
stolen is usual in a theft allegation. Further, it is likely to put the defendant 
on notice that he is in jeopardy of being convicted of joy riding. The ultimate 
test is whether the information gives the defendant adequate notice to defend 
the offenses of which he might be convicted. 
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misdemeanor.*® The common law doctrine—that a misdemeanor 
merged with a felony and, thus, conviction for a misdemeanor un- 
der a felony charge was impossible—has been abandoned in Wis- 
consin and most other states.*° 

It would seem that one offense is included within another when 
they differ only in that one requires proof of greater harm than 
the other. For example, section 940.02 proscribes causing death by 
conduct imminently dangerous to another; 940.23 proscribes injury 
by conduct imminently dangerous to another; and 941.30 proscribes 
endangering safety by conduct imminently dangerous to another. 
The crimes differ only in that proof of less harm suffices for con- 
viction of the less serious offense. Therefore, an information charg- 
ing a violation of 940.02 for causing death should support a con- 
viction under 940.23 for causing injury or 941.30 for endangering 
safety. Yet, the statute defining included offenses is not explicit on 
this point. Consequently, the safe practice is to charge each offense 
separately. 

It is not clear whether a conviction for battery*! would be proper 
where the charge is homicide. If a person strikes another, causing 
his death, he might be guilty of homicide by reckless conduct.*? 
When the evidence would support the conclusion that defendant 
struck the victim, but that the conduct did not constitute homi- 
cide by reckless conduct, should the jury then be allowed to convict 
of battery?** If the jury is allowed to convict of battery, this has the 
advantage of fully adjudicating defendant’s responsibility in a 
single trial. Its disadvantage is that it might allow a compromise 
verdict where there is some doubt as to an issuse such as the identity 
of the defendant.** This has led some courts to take the position 
that the submission of a minor offense is improper where the charge 
is homicide.** But despite some risk of a compromise verdict, the 





* Pepin v. State ex rel. Chambers, 217 Wis. 568, 259 N.W. 410 (1935). 

% Ibid; | WHARTON, CRIMINAL LAW AND PROCEDURE § 33 (12th ed. 1957). 

™ Wis. STAT. § 940.20 (1959). 

™ Wis. Stat. § 940.06 (1959). 

* Prior to the enactment of Wis. Stat. § 939.65 (1959) the court held it 
impro to convict of assault and battery when the crime charged was homi- 
cide. Roohana v. State, 167 Wis. 500, 167 N.W. 741 (1918). The court there 
determined that on the evidence, if the defendant was guilty of battery, he was 
guilty of homicide. 

“If the jury is not allowed to convict of battery in this situation, presumably 
the defendant could be subjected to a later trial for battery. See discussion of 
separate, successive prosecutions infra at 551. 

For example, the Iowa court allows conviction of battery where causation 
is doubtful. State v. Shaver, 197 Iowa 1028, 198 N.W. 329 (1924). The Penn- 
sylvania court, on the other hand, concerned with compromise verdicts, has 
held that battery may not be submitted on a murder charge. Commonwealth 
v. Comber, 374 Pa. 570, 97 A.2d 343 (1953). 
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advantage of having defendant’s responsibility adjudicated in a 
single proceeding outweighs this risk.** 

Subsection (2) of the statute, defining included offenses,*’ pro- 
vides specifically that a person may be convicted of any degree of 
homicide less serious than that of which he is charged in the in- 
formation. Thus, a charge of first degree murder** enables the 
judge to submit to the jury any other degree of homicide which 
might properly be found on the evidence.*® 

Subsection (3) provides that a crime is included within another 
if it is the same except that the crime charged requires a criminal 
intent whereas the lesser offense requires only recklessness or negli- 
gence.*? Though the statute does not mention the point, inferen- 
tially the same principle would seem to apply where the more seri- 
ous offense requires proof of recklessness, whereas the lesser re- 
quires only proof of negligence. 

Subsection (4) provides that an attempt is included within a com- 
pleted offense.‘ Without this statute there might be some conjec- 
ture that proof of failure is requisite to conviction for an attempt, 
and this constitutes an element not present in the completed crime. 
However, this subsection, when read with section 939.32, makes it 
clear that proof of failure is not a requisite to conviction for an 
attempt. Thus, there is no element necessary for the attempt that 
is not found in the completed crime. 

Subsection (5) deals explicitly with a situation of practical con- 
cern. It makes clear that conviction of attempted battery is possible 





*® This is the conclusion reached in comment, supra note 22. 

Wis. STAT. § 939.66 (1959). 

%® Wis. Stat. § 940.01 (1959). 

* Generally, the homicide statutes are listed in the order of their inclusive- 
ness, that is, Wis. STAT. § 940.01 (1959) (first degree murder) includes Wis. STAT. 
§ 940.02 (1959) (second degree murder), Wis. Stat. § 940.03 (1959) (third de- 
gree murder), etc., through Wis. Stat. § 940.12 (1959) (assisting suicide); WIs. 
STAT. § 940.06 (1959) (homicide by reckless conduct) includes Wis. Stat. § 940.07 
(1959) (homicide from negligent control of vicious animal), etc. There is ap- 
parently one exception to this order. Wis. Stat. § 940.08 (1959) (homicide 
by negligent use of vehicle or weapon) would seem to be included in Wis. Star. 
i 940.09 (1959) (homicide by intoxicated user of vehicle or firearm). See Wis. 
TAT. ch. 940 (1959). 

“ Under this section, it would seem that a person charged with a violation 
of Wis. Stat. § 940.22 (1959) for having intentionally caused bodily harm to 
another could convicted, if the evidence warrants it, of a violation of WIs. 
STAT. § 940.23 (1959) for injury by conduct regardless of life. However, since 
Wis. Stat. § 940.23 (1959) carries a ten year penalty, it is doubtful that the 
former can be called a lesser included offense. See Wis. STAT. ch. 940 (1959). 

"The Wisconsin court has recognized the practice of charging both the 
attempt and the commission of the crime in the information. Johnson v. State, 
254 Wis. 320, 324, 36 N.W.2d 86, 88 (1949). Though both can be charged, Wis. 
STAT. § 939.66 (1959) makes it clear that there may be a conviction for attempt 
under an information charging the completed crime. 
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where rape, robbery, mayhem, or aggravated battery is alleged. For 
example, this section might be utilized where, on a charge of rob- 
bery, the trial judge feels that there is evidence from which a jury 
might find that defendant did not commit, nor attempt to commit, 
robbery but did attempt to physically harm the victim. 


B. Multiple Offenses Resulting From Different Conduct— 
the Problem of Joinder 


It is clear that all offenses based upon the same conduct may be 
joined in a single prosecution. A more difficult problem is pre- 
sented when several offenses are committed by different conduct. 
The statutes provide that “different crimes and different degrees of 
the same crime may be joined in one information.’’* 

Although the terms of the statute are broad and provide, without 
limitation, for joinder of different crimes, joinder will not be al- 
lowed where the result will be unduly prejudicial to the defendant. 
The question of prejudice is left to the trial judge who is given 
broad discretion.* 


1. General Distinctions 


Certain commonly occurring factual situations merit separate 
analysis: 

(1) Several offenses may be committed by different conduct 
which occurs at substantially the same time and place and which 
causes injury or damage to the person or property of a single vic- 
tim. For example, a person may set fire to another’s house and by 
a separate act also set fire to the other’s barn, causing the destruc- 
tion of both. In this situation it is clearly proper to join both of- 
fenses in a single information.“ 

(2) Several offenses may be committed by different conduct 
which occurs at substantially the same time and place, but which 
causes injury or damage to the person or property of several vic- 
tims. For example, on a single evening a person may commit a 





Wis. STAT. § 955.14 (1959). Compare the somewhat more precise and limited 
language of Fep. R. Crim. P. 8(a) which provides for joinder of offenses which 
are “of the same or similar character or are based on the same act or trans- 
action or on two or more acts or transactions constituting parts of a common 
scheme or plan.” For a comparison of Wisconsin and federal law see Tibbs, 
Criminel Procedure Under co oe Federal Rules Compared with Wisconsin 
Statutes, 28 Marq. L. Rev. 75, 1944). 

“Gutenkunst v. State, 218 Wis. 96, 259 N.W. 610 (1935). 

“See Scott v. State, 211 Wis. 548, 248 N.W. 473 (1933), in which it was held 
prepet. under Wis. STAT. § 955.14 (1959), to join separate counts which cha 

urning A’s house, burning A’s blacksmith shop two blocks away, and burning 
A’s barn three blocks away, where all three occurred on the same night. 
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burglary of a store belonging to A and also a burglary of a store be- 
longing to B. Under these circumstances the court has held that a 
joinder of the two offenses is proper.*® ' 

(3) Several of the offenses may be committed by different con- 
duct which occurs at different times or places but which is all part 
of the same transaction or series of transactions motivated by a 
common scheme or plan. For example, a cashier may make a ser- 
ies of false entries and reports to the commissioner of banking, all 
of which are designed to conceal his thefts of money from the bank. 
Joinder of all such offenses is proper even though they may have 
taken place at widely separated intervals.** 

(4) Several offenses may be committed by relatively unrelated 
conduct which occurs at different times or places and which involves 
different victims. This presents a decidedly more difficult issue. 

In Gutenkunst v. State,’ defendant was charged with commit- 
ting sodomy with A in 1931, with committing sodomy with B in 
1932, and with contributing to the delinquency of C in 1933. The 
court held that joinder of these charges was proper even though they 
were based upon conduct which occurred at different times and 
places affecting different victims:** “In a criminal case, at least so 
far as the pleading is concerned, no reasonable grounds exist for 
not including in the same indictment offenses committed by the 
defendant, even though they differ from each other, vary in degree 
of punishment, and were committed at different times. . . .’’* 

The basic question is whether joinder is unduly prejudicial to 
the defendant.®° In Gutenkunst, the court expressed the respons- 





“Martin v. State, 79 Wis. 165, 48 N.W. 119 (1891). See also State v. Fee, 
19 Wis. 591 [*562] (1865) (assault with intent to murder two persons at same 
time and place properly joinable). In allowing joinder in these circumstances, 
Wisconsin is in accord with the majority of jurisdictions. 3 WHARTON, op. cit. 
supra note 30, § 1935 (12th ed. 1954). 

““These matters arose out of the transactions and acts of the defendant 
pertaining to his administration of the bank’s business. Under such cir- 
cumstances it was proper to charge the defendant with the different offenses 
arising out of these transactions in the same information and to ap 
to trial on all of them.” Ruth v. State, 140 Wis. 373, 377, 122 N.W. 733, 
735 (1909). 

“218 Wis. 96, 259 N.W. 610 (1935). 

“Three justices dissented, taking the view that . . Separate and distinct 
offenses, committed at different times upon or involving different persons or 
accomplices, and provable by different witnesses, though of the same class of 
crime, [should not be joined in a single proceeding].” Jd. at 109, 259 N.W. at 
615-16. 

“ Gutenkunst v. State, supra note 43 at 99, 259 N.W. at 611. 

“ The dissenting justices in the Gutenkunst case took the position that joinder 
there was prejudicial: 

“No one can doubt, in an action of this kind, involving such abhorrent 
charges, or in actions involving other sex crimes such as adultery, statutory 
rape, incest, etc., where the proof generally rests largely upon the uncor- 
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ibility of the trial judge in the following way: “It places upon the 
trial court the heavy responsibility of seeing that the charges are so 
limited to be prosecuted in good faith without confusing the jury, 
or putting such a burden upon defendant as to render it doubtful 
that he will be able properly to defend himself.” 

A case frequently cited by courts in determining whether preju- 
dice exists is Kidwell v. United States.** In that case the court, in 
applying the Federal Rules of Criminal Procedure, said: 


It is doubtful whether separate and distinct felonies, involving 
different parties, not arising out of the same transactions or 
dependent upon the same proof, should ever be consolidated. 
But it should not be permitted where the crimes charged are 
of such a nature that the jury might regard one as corroborative 
of the other when, in fact, no corroboration exists.** 


Both felonies and misdemeanors may be joined in a single 
prosecution. Where several misdemeanors are joined in a single 
prosecution, they are triable before a court of limited jurisdiction 
if each offense is within the jurisdiction of the court. This is true 
despite the fact that the aggragate punishment for the joined of- 
fenses would exceed in total the statutory jurisdiction. 

A joinder of several offenses in a single proceeding may, under 
some circumstances, be prejudicial to the defendant. However, it is 
equally apparent that, in many circumstances, the joinder may be 
to the advantage of the defendant.** Where offenses are based upon 
different conduct, each may be the basis for a separate, successive 
prosecution." Being called upon to defend himself in a number of 





roborated testimony of an accomplice, the proof of other similar crimes 
committed by the defendant upon or with a person or persons other than 
the complaining witness or accomplice, is prejudicial.” Gutenkunst v. State, 
supra note 43, at 112, 259 N.W. at 617. 
™ Gutenkunst v. State, supra note 43 at 100, 259 N.W. at 612. 
™=38 App. D.C. 566 (1912). 
™ Kidwell v. United States, Jd. at 570. See also United States v. Silverman, 
106 F.2d 750 (1939); Pointer v. United States, 151 US. 396 (1894). A — 
su , in accord with Wisconsin law, is found in Note, 22 MINN. L. . 
112, 113 (1937): 
“Apart from statutory limitations, it is submitted that the only fundamental 
objection to joinder proceeds from the notion that a jury is likely to use 
evidence adduced in support of one charge to convict accused of another 
charge not a nor adequately proved. Whether or not such 
en use of evidence is likely, and therefore whether or not joinder 
should be itted, would seem to depend on the nature of the offenses 
and the effect of their consolidation in each case rather than on a fixed 
neral rule or classification of o' " 
™“ Gutenkunst v. State, supra note 43. 
% 38 Ops, Wis. ATr’y GEN. 117 (1949). 
* The court recognized joinder as an advantage to the defendant in Johnson 
v. State, supra note 41. 
™ See discussion infra at 556. 
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trials may be harassing to a defendant and be a disadvantage far 
outweighing the prejudice which may result from a joinder. It is 
possible for the prosecutor to withhold some of the charges and 
file them as detainers, thus making it difficult for defendant to get 
parole. Therefore, it may well be to the advantage of both sides to 
fully adjudicate the responsibility of the defendant in a single pro- 
ceeding. The state is saved the cost of a number of trials, and de- 
fendant the harassment of having to repeatedly defend himself. 


2. The Specific Problem of Whether to Charge One or Several 
Thefts or Acts of Criminal Damage 


Because many theft cases and criminal damage cases involve prop- 
erty of different victims or property stolen or damaged by separate 
acts, it is significant to specifically consider the problem of charging 
these offenses. In these situations, the prosecutor must determine 
whether to charge a single crime aggregating the value of all the 
property stolen or damaged, or, in the alternative, to charge sep- 
arate thefts or acts of criminal damage to property. 

In determining what the prosecutor can and should do, it is im- 
portant to know whether the items of property belong to the same 
or several owners and whether the thefts or acts of criminal damage 
took place as a part of a single intent or design, or were unrelated 
to each other. 

(1) Same owner. When several items of property, belonging to 
a single owner, are taken or damaged by conduct of a defendant 
motivated by a single intent or design, it is clear that the value of 
the property may be aggregated and defendant charged with a 
single theft or act of criminal damage. The Wisconsin statutes pro- 
vide that a single theft may be charged where: 

(a) The property belonged to the same owner and the thefts 

were committed pursuant to a single intent and design or in 

execution of a single deceptive scheme; or 

(b) The property belonged to the same owner and was stolen 

by a person in possession of it. . . .** 

The criminal damage to property statute provides: “Where more 
than one item of property is damaged pursuant to a single intent 
and design, the damage to all the property may be prosecuted as 
a single crime.”®® 

The New York Court of Appeals sustained a conviction of a de- 
fendant for a single theft based upon the proof that he had taken 
nickles from the subway turnstiles over a long period of time. 





Wis. STAT. § 955.31 (3) (1959). 
” Wis. STAT. § 943.01 (4) (1959). 
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Where the property is stolen from the same owner and from the 
same place by a series of acts, if each taking is the result of a 
separate, independent impulse, each is a separate crime; but if 
the successive takings are all pursuant to a single, sustained, 
criminal impulse and in execution of the general fraudulent 
scheme, they together constitute a single larceny, regardless of 
the time which may elapse between each act.*° 


It is more difficult to determine when the state must charge a 
single crime and cannot, in the alternative, charge several separate 
thefts or acts of criminal damage. Where several items are taken or 
damaged by a single act, it seems that only one offense can be 
charged.*? For example, a defendant who steals a suitcase cannot 
be charged with separate thefts for each item of clothing contained 
in the suitcase. Nor can a defendant who takes two suitcases at the 
same time and from the same place be so charged. However, where 
the thefts or acts of damage occur at different times or at different 
places the prosecution can, but need not, charge a single offense.** 
The statutes contemplate that separate prosecutions are proper un- 
der some circumstances.** 

(2) Different owners. When several items of property belonging 
to several owners are taken or damaged by conduct of defendant 
motivated by a single intent or design, the value of the property 
may be aggregated and defendant charged with a single theft or 
act of criminal damage.** The theft provision requires in addition 
that the property of the several owners be taken from the “same 
place.”’** 

Where, by the same act, defendant takes or damages property 
belonging to different owners the state may be required to charge 
a single rather than separate offenses, despite the fact that the prop- 
erty of several owners is affected. For example, defendant may steal 
a box containing property belonging to two owners. The question 
is an open one in Wisconsin, but authority elsewhere tends to re- 





* People v. Cox, 286 N.Y. 137, 14243, 36 N.E.2d 84, 86 (1941). 
2 WHARTON, op. cit. supra note 30 § 450. 
* Note, 40 Micu. L. Rev. 429 (1942). 
® Wis. STAT. § 955.31 (4) (1959) provides in part: 
“In any case of theft involving more than one theft but prosecuted as a 
single crime, it is sufficient to allege generally a theft of property to a 
certain value committed between certain dates, without specifying any par- 
ticulars. On the trial, evidence may be given of any such theft committed 
on or between the dates alleged.... But an acquittal or conviction in any 
such case does not bar a subsequent prosecution for any acts of theft on 
which no evidence was received at the trial of the original charge.” 
“Wis. Stat. § 943.01 (4), 955.31 (3) (c) (1959). 
* Wis. Stat. i 955.31 (3) (c) (1959): “[All thefts may be prosecuted in a single 
crime if] the property belonged to more than one owner and was stolen from 
the same place pursuant to a single intent and design.” 
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quire prosecution for a single offense.** Since the ownership of the 
contents of the box does not bear significantly upon the nature of 
defendant’s conduct, limiting his liability to one theft seems desir- 
able. However, where defendant, by a single act, knowingly takes 
property belonging to more than one individual, the option of the 
prosecution for two thefts ought to be afforded to the state. 


3. Prosecution of Offenses Committed in More Than One County 
of Wisconsin 


The general rule in Wisconsin is that a criminal action must be 
tried in the county where the crime was committed.** Ordinarily, 
therefore, a person who commits offenses in several counties cannot 
be charged with those offenses in a single prosecution. However, 
there is a specific statutory exception to this. If a defendant admits 
to the commission of either a felony or a violation of the bad check 
statute in the county in which he is in custody and in another 
county, he may be allowed to plead guilty to all of these offenses 
in the county in which he is in custody.** If defendant makes these 
admissions and applies to the district attorney to be charged in 
one proceeding, the district attorney of the county in which he is 
in custody must prepare on information charging him with all the 
crimes which he has admitted. A copy of this information must be 
sent to the district attorney of each county where an admitted of- 
fense occurred. If each of these district attorneys consents in writ- 
ing, defendant may then plead guilty to all offenses in a single 
proceeding. Sentence will be as if all the offenses had been commit- 
ted in a single county. 


III. SUBMISSION OF OFFENSES TO THE JURY 

At the conclusion of the evidence, the judge must determine 
what offenses to submit to the jury. Generally, he must submit all 
offenses which are reasonably supported by the proof.*® However, a 
special problem is raised when included offenses are involved. If 
there is sufficient evidence to support a conviction of the greater 
inclusive offense, by definition there will be sufficient evidence to 
support conviction of all included offenses. If the judge finds that a 
reasonable view of the evidence will support a conviction for the 
greater inclusive offense, must he also submit all lesser included 
offenses? 





2 WHARTON, op. cit. supra note 30 § 451. For an able discussion of this 
problem see Note, supra note 62. 

* Wis. STAT. § 956.01 (2 a 

® Wis. STAT. § 956.01 (13) (1959). 

* Note, 1948 Wis. L. REv. 93. 
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A. Submission of Included Offenses to the Jury 


The trial judge is not required to submit a lesser included offense 
to the jury, unless there is some reasonable ground in the evidence 
for conviction of the lesser offense and an acquittal of the greater 
offense." For example, if a defendant is charged with robbery” 
and his sole defense is an alibi, he would have no right to require 
the submission of attempted robbery."? This is because no view 
of the evidence would justify both an acquittal of robbery and a 
conviction of attempted robbery. This rule has recently been 
enunciated by the Wisconsin court in the following manner: 


[I]f the evidence, in one reasonable view, would suffice to 
prove guilt of the higher degree beyoud a reasonable doubt, 
and if, under a different, but reasonable view, the evidence 
would suffice to prove guilt of the lower degree beyond a rea- 
sonable doubt, but leave a reasonable doubt as to some ele- 
ment included in the higher degree but not included in the 
lower, the court should, if requested, submit the lower degree 
as well as the higher." 


B. Effect of Failure to Submit an Included Offense Which Should 
Have Been Submitted 


When there is a request to submit a lesser offense, and the evi- 
dence in any reasonable view would warrant conviction of the 
lesser offense and acquittal of the greater, it is error to fail to sub- 
mit the lesser offense to the jury.* As recently stated by the Wis- 
consin court: “If the evidence in any reasonable view could sup- 
port any of the lower degrees requested for submission, the refusal 
would be error, for which prejudice to the defendant would be 
undeniable.”** 

In early cases where the trial judge should have submitted the 
lesser offense but did not, the court refused to reverse. The basis 
for this was that although the failure to submit the lesser offense 





” Zenou v. State, 4 Wis.2d 655, 91 N.W.2d 208 aay Rage v. Stortecky, 273 
Wis. 362, 77 N.W.2d 721 (1956); Sweda v. State, 206 Wis. 617, 240 N.W. 369 


(1932). 
™ Wis. Stat. § 943.32 (1959). 
™ Wis. STAT. § 939.32 (1959). 


™ Zenou v. State, supra note 70 at 668, 91 N.W.2d at 215. 

™Zenou v. State, supra note 70; State v. Stortecky, — note 70; Sweda v. 
State, supra note 70; Duthey v. State, 131 Wis. 178, 111 N.W. 222 (1907); Mont- 
gomery v. State, 128 Wis. 183, 107 N.W. 14 erg Hempton vy. State, 111 Wis. 
27, 86 N.W. 596 (1901). See Annot., 58 A.L.R.2d 808, annotating the effect of 


failure or refusal of court in robbery prosecution to instruct on assault and 
battery. 

% State v. Stortecky, supra note 70, at 369, 77 N.W.2d at 725. See also Duth 
v. State, supra note 74; Montgomery v. State, supra note 74; Terrill v. State, 
Wis. 276, 70 N.W. 356 (1897); Perkins v. State, 78 Wis. 551, 47 N.W. 827 (1891). 
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was error, it did not constitute reversible error because it was not 
prejudicial to the defendant.”* For example, in a rape case in 1900, 
where there was an issue as to penetration, the court held that the 
trial judge’s refusal to submit ordinary assault with intent to com- 
mit rape was error, but not prejudicial.** The reason for this view 
was made explicit in Winn v. State."® 


If a person accused of crime is not proved guilty of the whole 
crime charged, but only of a lesser offense which is included in 
the main charge, it may be error to instruct the jury that they 
must convict of the main charge or acquit entirely. But the 
error is favorable to the accused, for it saves him from the 
liability to be convicted of the less offense, of which, perhaps, 
he ought to be convicted. The argument against the rule is 
based on the assumption that the jury are determined to 
convict the accused of some crime, and if not allowed to con- 
vict him of the crime of which he is proved guilty, they will 
convict him of a greater crime without proof. Such an assump- 
tion is a grievous injustice to jurors, and a severe arraignment 
of the institution of trial by jury.” 


In recent years, the issue has arisen most frequently in cases 
where a defendant, convicted of a higher degree of homicide, 
claims on appeal that it was error to refuse to submit to the jury 
a lesser degree of homicide. In sustaining trial judges’ refusals to 
submit lesser degrees, the court has frequently said that the error, 
if any, was favorable to the accused.*° However, examination of 
such cases indicates that in all of them the court takes the view 
that there was, in fact, no error committed at the trial. The rea- 
soning is that there is no evidence which would reasonably warrant 
both an acquittal of the higher degree and a conviction of the 
lesser degree.* 





See Wis. STAT. § 274.37 (1959) which provides that error must be prejudi- 
cial to be the basis for reversal. 
™ Murphy v. State, 108 Wis. 111, 83 N.W. 1112 (1900). 
% 82 Wis. 571, 52 N.W. 775 (1892). 
Id. at 579, 52 N.W. at 778. For a contrary policy position see Comment, 
ll Wis. L. Rev. 413, 417 (1985). 
* In an earlier case the court said: 
“It has often been held that where the jury are instructed, in effect, that 
the accused is guilty of some one of the higher degrees of criminal homi- 
cide, or not guilty, if error is thereby committed in that the evidence would 
admit of a conviction of some lesser degree of homicidal offense than the 
degree or degrees submitted, the error is favorable rather than unfavorable 
to the accused.” Hempton v. State, supra note 74 at 139, 86 N.W. at 600. 
* For example, in Hempton v. State, supra note 74 at 140, 86 N.W. at 600, 
the court said: “We are unable to say that he (the trial judge) was wrong, with 
sufficient clearness to condemn the rulings under consi tion.” See also 
Devroy v. State, 239 Wis. 466, 1 N.W.2d 875 (1942); Bathazor v. State, 207 Wis. 
172, 240 N.W. 776 (1932); Carlone v. State, 150 Wis. 38, 136 N.W. 153 (1912); 
Fertig v. State, 100 Wis. 301, 75 N.W. 960 (1898). 
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Where, as in the case of the manslaughter provisions,** the lesser 
degree of homicide is a mitigation of a higher degree, it would seem 
to be clearly reversible error not to submit the lesser degree where 
evidence warrants it for the same reason that it is reversible error 
to refuse to submit an affirmative defense when the evidence war- 
rants it. 


C. Effect of Submission of an Included Offense Which Should Not 
Have Been Submitted 


The submission of a lesser offense over the objection of the de- 
fendant, and conviction of that offense, may constitute reversible 
error where the evidence does not warrant a finding of the lesser 
degree. This results even though the evidence was sufficient to 
support a conviction of the greater offense. For instance, the court 
has regularly reversed convictions of third degree murder where the 
evidence was insufficient to allow a finding that death was a natu- 
ral and probable consequence of the commission of a felony. The 
court reached this result despite the fact that there was clearly 
sufficient evidence to warrant a finding of first degree murder.** 
The nature of the court’s concern was stated in Pliemling v. State.%+ 


[1]f the jury were satisfied beyond a reasonable doubt, as they 
should have been in order to convict him at all, that the de- 
fendant was guilty of this horrible deed, then it is quite 
evident that the verdict was a compromise, of the most un- 
justifiable if not reprehensible character; and if they were not 
so satisfied, then the verdict was a wrong and a crime.* 


It is a fair generalization that a conviction for a less serious de- 
gree of crime for which there is no support in the evidence cannot 
be sustained by showing that there is sufficient evidence to support 
a conviction of a more serious offense. This generalization is sub- 
ject to one notable exception. The court has consistently sustained 
convictions of second degree murder when satisfied that the evi- 
dence was sufficient to sustain a conviction of first degree murder.** 
In Walsh v. State," the court remarked: “ ‘How can an accused 
person, by any possibility, be injured by a conviction of murder 





® Wis. STAT. § 940.05 (1959). 

* Hoffman v. State, 88 Wis. 166, 59 N.W. 588 (1894); Pliemling v. State, 46 
Wis. 516, 1 N.W. 278 (1879). See also State v. Germana, 228 Wis. 368, 280 N.W. 
$75 (1938). 

“46 Wis. 516, 1 N.W. 278 (1879). 

® Pliemling v. State, supra note 83 at 523-24, 1 N.W. at 283. 

State v. Germana supra note 83; Walsh v. State, 195 Wis. 540, 218 N.W. 
714 (1928); Hogan v. State, 36 Wis. 226 (1874). 

"195 Wis. 540, 218 N.W. 714 (1928). 
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in the second degree when he should have been convicted of mur- 
der in the first degree?’ ’’** There is a valid reason for saying that 
sufficient evidence of first degree murder will support a conviction 
of second degree, but will not support a conviction of third degree. 
When the jury returns a verdict of guilty of third degree murder, 
the court is suspect of a compromise verdict. However, when the 
jury finds second degree, it is more likely to be the result not of 
compromise, but of mitigation of first degree based on doubt as to 
defendant’s intent.*® 


IV. CONVICTION OF OFFENSES SUBMITTED 


Although it may be proper for the state to charge, in a single 
proceeding, all offenses caused by defendant’s conduct, there are, 
under certain circumstances, limitations upon the number of con- 
victions which may result. It may be desirable to submit several 
offenses based upon the same conduct in order to meet contingen- 
cies in the proof. For example, where a driver strikes and kills a 
pedestrian, the court may submit both negligent homicide® and 
homicide by drunken driving,*! leaving it to the jury to decide 
upon the evidence which offense was committed. But, in such a 
case, a conviction of both offenses would be improper.®? 

It is generally accurate to say that there may be a conviction for 
more than one offense only where (a) each is based upon different 
conduct,®* or (b) if based on the same conduct, each offense re- 
quires proof of a fact not required by the other.** However, there 
are a limited number of exceptions to this generalization. These 
and other aspects of the problem can be illustrated by references 
to certain recurring situations. 


A. No Conviction for an Offense and a Lesser Included Offense 


It is specifically provided by statute® that a person cannot be 





Id. at 544, 218 N.W. at 715. See also Radej v. State, 152 Wis. 503, 515, 140 
N.W. at 21, 25 (1913). 

®See State v. Germana, supra note 83, where distinction made in kind be- 

tween second and third degree murder. 

© Wis. STAT. § 940.08 (1959). 

Wis. STAT. i 940.09 (1959). 

* “TIf] the two counts are submitted to the jury, (1) whether defendant oper- 
ated a motor vehicle while under the influence of liquor, causing the death, 
and (2) whether defendant operated a motor vehicle in such a reckless and 
negligent manner as to cause the death—the court should instruct the jury 
that if it finds defendant guilty on the first count, it should make no findin 
on the second, and if it finds him guilty on the second count, it shoul 
make no —s on the first.” State v. Resler, 262 Wis. 285, 293, 55 N.W.2d 
35, 39 (1952). 

BY wtih v. State, 221 Wis. 78, 265 N.W. 210 (1936). 

State ex rel. Lawrence v. Burke, 253 Wis. 240, 33 N.W.2d 242 (1948). 
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convicted of both the offense charged and an included offense based 
upon the same conduct. For example, a person could not be con- 
victed of both first and second degree murder for causing the death 
of a single individual. The jury should convict of murder in the 
second degree only if they have a reasonable doubt of defendant's 
guilt of murder in the first degree.® 

The reason for the rule precluding conviction for both the 
greater inclusive and the lesser included offense is obvious. The 
principle, which allows conviction of a lesser included offense 
under an information charging the greater inclusive offense, is that 
defendant is put on adequate notice since the lesser offense does 
not require proof of any fact not required for the greater.*’ This 
being so, conviction of the greater offense assumes guilt of the lesser 
included offense. To convict of both would subject a defendant 
to the possibility of punishment in excess of that intended by the 
legislature. For example, the crime of sexual intercourse with a 
child®* includes all of the elements of the crime of fornication,®® 
plus the fact that the female is under the age of 18. In other words, 
the penalty set by the legislature for sexual intercourse with a 
child takes into account the fact that the conduct also involves 
fornication. 


B. No Conviction for a Completed Offense and an Inchoate Offense 


A person cannot be convicted of both an inchoate and a com- 
pleted crime based on the same conduct. The statute prohibits 
conviction of a compieted crime and either an attempt, conspiracy 
or solicitation to commit the completed crime.’ 

The prohibition against conviction of both an attempt and the 
completed crime necessarily follows from the proposition that it is 
improper to convict of crimes based on the same conduct unless 
each requires proof of a fact not required by the other. Since the 
attempt does not require proof of any fact not required for con- 
viction of the completed crime, conviction of both is improper.’™ 

The prohibition against conviction for both the completed of- 





Wis. Stat. § 939.66 (1959): “the actor may be convicted of either the crime 
or an included crime, but not both.” (emphasis added). 

* Spick v. State, 140 Wis. 104, 121 N.W. 664 (1909). 

* See di , Supra at 532. 

* Wis. Stat. § 944.10 (1959). 

* Wis. Stat. § 944.15 (1959). 
1 Wis. Stat. § 939.72 (1959). 
i See, e. g., Prince v. United States, 352 U.S. 322, (1957); United States v. Tarri- 


cone, 242 F.2d 555 (2d Cir. 1957); Martin v. United States, 241 F.2d 693 (10th Cir. 
1957); United Staes v. Morgan, 8 U.S.C.M.A., 341, 24 C.M.R. 151 (1957). 

















July] MULTIPLE CRIMINAL OFFENDER 547 


fense and the conspiracy or solicitation presents greater difficulty 
of explanation. The view in most jurisdictions is that there may 
be a conviction of both conspiracy or solicitation and the com- 
pleted offense which is the object of the conspiracy or solicitation. 
This is because each requires proof of a fact not required by the 
other.1°? Commonly, the penalty for both conspiracy and solicita- 
tion is relatively low, indicating a legislative purpose to treat the 
inchoate offense independently of the offense which is the objec- 
tive of the conspiracy or solicitation. However, in Wisconsin the 
penalty is related directly to that for the completed offense, and 
consequently, the penalty for either may be adequate to deal with 
the conduct involved. This is particularly true in conspiracy, where 
the penalty is the same as that for the completed crime.1% 

Where the offense is not the sole objective of the conspiracy or 
solicitation, then there may be conviction for both the conspiracy 
or solicitation and the offense. Thus, where there is a conspiracy 
to commit a number of robberies and only one is committed, there 
may properly be a conviction for both the general conspiracy and 
the specific offense. Also, where there is a conspiracy to commit 
robbery and a homicide is committed in the effort to commit the 
robbery, it seems clearly proper to allow a conviction for both. 


C. No Conviction for a Specific Offense and a General Offense 


A person ought not to be convicted of two offenses based upon 
the same conduct when the two offenses differ only in that one pro- 
hibits a designated kind of conduct generally, and the other pro- 
hibits a limited aspect of such conduct. If a person obtains goods 
by issuing a bad check, it would seem contrary to legislative pur- 
pose and common sense to convict under both the general theft 
statute’ and the specific statute dealing with issue of worthless 
checks.*°% Similarly, despite a Wisconsin case to the contrary,?* 





18 This is the federal view: Pereira v. United States, 347 U.S. 1 (1953). 

18 Wis. STAT. § 939.31 (1959). 

1 Wis. Stat. § 939.72 (1959) reads: “A person shall not be convicted under 
both: ... (2) Section 939.31 for conspiracy and § 939.05 as a party to a crime 
which is the objective of the conspiracy ....” [emphasis +: 

15 See MODEL PENAL Cope § 1.08 (1) (b), comment (Tent. Draft No. 5, 1956). 

18 Wis. STAT. § 943.20(1) (d) (1959). 

17 Wis. STAT. § 943.24 (1959). 

1 In Schroeder v. State, 222 Wis. 251, 267 N.W. 899 (1936), the court sustained 
a conviction for both theft and “joy riding” based on the same conduct. The 
court’s rationale was that an acquittal of theft would not bar a later prosecution 
for “joy riding” because each of these offenses required proof of a not re- 
quired of the other. See Eastway v. State, 189 Wis. 56, 206 N.W. 879 (1926). How- 
ever, the court’s conclusion that it is proper to convict of both offenses hardly 
seems warranted in the light of apparent legislative intent. 
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a person who takes an automobile with an intent to permanently 
deprive the owner of it, ought not be convicted under both the 
general theft statute’ and the specific statute proscribing “joy 
viding.”1° 


D. Only One Conviction for a Continuing Offense 


If a statute proscribes a continuing course of conduct, there may 
be only one conviction for that conduct as long as the course of 
conduct is uninterrupted.** Whether the legislature intended to 
proscribe a continuing course of conduct rather than to provide 
punishment for each and every violation of the statute is a matter 
of statutory interpretation. Sometimes the statute is explicit on 
this point.? Often the intention of the legislature is obvious, 
though not made explicit. For example, it would seem apparent 
that a statute punishing a person who “openly cohabits . . . with 
a person . . . not his spouse’”* necessarily prohibits a continuing 
course of conduct. Therefore, there is only one offense committed 
as long as the cohabitation continues uninterrupted." 

The great difficulty arises where the statute is totally ambiguous. 
For example, does a statute punishing a person who “fails without 
reasonable excuse to provide necessary food, care or shelter for any 
animal in his custody . . .”’"*® state a separate offense for each day 
which this occurs where the owner is absent for a week? When 
interpreting ambiguous statutes, courts frequently resolve the am- 
biguity by concluding that the statute proscribes a continuing 
offense, thereby precluding multiple conviction and punishment. 
In United States v. Universal C.I.T. Credit Corp.4* the Supreme 
Court said: “But when choice has to be made between two readings 
of what conduct Congress has made a crime, it is appropriate, 
before we choose the harsher alternative, to require that Congress 
should have spoken in language that is clear and definite.”17 





110 Wis. Stat. § 943.23 
™ United States v. Univers? C. I. T. Credit Corp., 344 U.S. 218 (1952); In Re 
Snow, ~~ US. 274 (1887). See also MopEL PENAL Cope § 1.08(1) (e) (Tent. Draft 
No. 5, 1 
“3 For example, Wis. Stat. § 941.12(2) (1959) which provides a penalty for 
anyone who: 
“Interferes with accessibility to a fire hydrant by piling or dumping material 
near it without first obtaining permission from the appropriate municipal 
authority. Every day during which such interference continues constitutes a 
te offense.” 
1s. STAT. § 944.20 (1959). 
7” 1 Ir "Re Snow, su ~ rr a note 111. 
“8 Wis. STAT. 10 (1959). 
ue 344 US. 218 (1952). 
“1 United States v. Universal C. I. T. Credit Corp., supra note 111, at 221-22. 


1 Wis. STAT. } oiszs ‘dss de) (1959). 
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If the conduct of defendant is interrupted and then starts again, 
there may be two convictions even though the statute proscribes a 
continuing offense. It is obvious that a person who is convicted of 
openly cohabiting with another does not obtain a license to con- 
tinue his cohabitation. If he continues after conviction he is guilty 
of another offense. There is also a new offense when the actor 
desists in the former conduct and then starts anew. For example, 
upon the frustration of a conspiracy the forming of new objectives 
would constitute a separate offense.1"* 


E. Limitations on Convictions Where a Single Act 
Harms More Than One Victim 


A person may place a bomb on a plane, causing the death of his 
mother-in-law and 43 other persons. Assuming that he may be 
prosecuted for all of these deaths in a single proceeding,’® the 
question is raised whether he may be convicted of 44 murders. 

The problem of the number of convictions which may be based 
on the same conduct which harms or involves more than one vic- 
tim has been the subject of increasing litigation in federal courts.1?° 
For example, the United States Supreme Court has recently said 
that only one conviction may be sustained for assault where a single 
shot wounded two federal officers.‘** Another recent case held that 
taking two females across state lines on the same trip would sup- 
port only one conviction under the Mann Act.'*? The basic issue is 
whether the legislature intended there to be one or several offenses. 
If that intention is unclear,’?* doubts might properly be resolved in 
the direction of limiting a defendant’s liability.1* 

In principle, a distinction might well be drawn based on de- 
fendant’s knowledge that his act would likely produce harm to 





18 Td. at 224-25. 

4° See discussion supra at 531-32. 

7 Only one early Wisconsin case on this problem was found: Oleson v. State, 
20 Wis. 62 [*58] (1865). It was there held that aiding two prisoners to escape at 
the same time was but one offense. This was the holding despite the fact that 
one of the prisoners was accused of murder while the other was accused of larceny 
and there was a higher penalty for aiding a prisoner accused of a capital crime 
than one charged with a lesser offense. Cf. Cornell v. State, 104 Wis. 527, 80 N.W. 
745 (1899). 

The reason this problem is seldom litigated in Wisconsin is that if there is 
more than one conviction, the sentences normally run concurrently, and appeal 
of the dual conviction appears to be of little importance to the defendant. It 
may, however, be of significant importance to him in determining his status 
under the repeater statute. 

41 Ladner v. United States, 358 U.S. 169 (1958). 

1 Bell v. United States, 349 U.S. 81 (1955). 

48 For an example of difficulties in determining intent of a federal statute, com- 
pare the majority and dissenting opinions in Bell v. United States, supra note 122. 

1“ Ladner v. United States, supra note 121; Bell v. United States, supra note 122. 
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more than one person. For example, the person who blows up a 
plane with 44 persons in it knows of the probable existence of many 
passengers, and this might properly increase the extent of his crimi- 
nal liability. On the other hand, a person who drives his car in a 
manner amounting to a high degree of negligence and who col- 
lides with and kills three occupants of another car, is no more 
culpable than he would have been had the other car contained 
only one occupant.’*® The conclusion that there may be a number 
of convictions in the first situation, and only one in the second, 
would not seem to do violence to the legislative objective. 

Even if it is determined that the single act may be the basis for 
several convictions, it does not necessarily follow that there may 
be separate prosecutions based on the harm to each victim. For 
example, it is unlikely that any jurisdiction would allow 44 sepa- 
rate prosecutions in the airplane situation. This issue is discussed 
in detail in later sections. 


F. Effect of an Inconsistent Verdict on Multiple Convictions 


A person may not be convicted of two offenses which require 
inconsistent findings of fact. Although there is no Wisconsin 
authority for this proposition, decisions elsewhere uniformly hold 
that both convictions will not be allowed to stand.’ 

Jurisdictions of the United States are divided as to whether 
there can be a conviction on one count which is inconsistent with 
an acquittal on another count. The federal view is that inconsis- 
tent verdicts should be allowed to stand.*2”7 The law in Wisconsin 
is not settled although the supreme court has held that verdicts 
need not be consistent as between defendants. In so holding, the 
court stated: “Logical consistency in verdicts in criminal cases has 
not been required by this court. ... nor by the United States 
Supreme Court.”?** Though dictum, this statement seems to indi- 





4% This is contra to the reasoning in State v. Fredlund, 200 Minn. 44, 273 N.W. 
353 (1937) where the court held that by causing the death of two of ee by reck- 
less driving, the defendant had committed two violations of thi murder 
(non-intentional). The court said that to hold otherwise would pete a punish- 
ment for the multiple consequences of any act. There was no distinction made 
in the case between intentional and non-intentional conduct. See also Horack, 
The Multiple Consequences = a Single Criminal Act, 21 MINN L. Rev. 805 (1937); 
Comment, 65 Yaue L.J. 339 (1956). 

le v. Koehn, 207 Cal rm 279 Pac. 646 (1929); Bargesser v. State, 95 Fla. 
404, 1986) 12 (1928). See also MopEL PENAL Cope § 1.08(1)(c) (Tent. Draft 
No. 5, 1956). 

7 Dunn v. United States, 284 U.S. 390 (1932). Most states come to a contrary 
decision. See cases collected in Annot., 80 A.L.R. 171 (1932). 

1 Teske v. State, 256 Wis. 440, 447, 41 N.W.2d 642, 645 (1950). Cf. Brani ) 
State, 209 Wis. 249, 244 N.W. 767 (1932); State v. Heiden, 139 Wis. 519, 121 
N.W. 138 (1909). 
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cate that the Wisconsin court may sustain a conviction on one 
count even though the conviction is inconsistent with an acquittal 
on another count. The problem can be minimized by carefully 
instructing the jury that if several counts present identical fact 
issues, the defendant, if not guilty on any count, is not guilty on 
all.12° 


V. PUNISHMENT FOR CONVICTED OFFENSES 


The statutes expressly provide that a criminal penalty may be 
imposed only after a defendant has been duly convicted in a court 
of competent jurisdiction.*° This indicates that a person may be 
sentenced for every offense of which he has properly been convicted. 
As previously pointed out, a person may be convicted of more than 
one offense in two general situations: 

(1) Where each offense is based upon different conduct. 

(2) Where, though based on the same conduct, each offense re- 

quires proof of a fact not required by the other.**1 

When a person is improperly convicted of more than one offense, 
one of the offenses of which he stands convicted will be set aside. 
Thus, when a person is convicted of both felony-murder and arson, 
the conviction of arson will be reversed, and the person will be sen- 
tenced only for the felony-murder.1*? 

If a defendant is properly convicted of more than one offense, he 
may be sentenced for each offense. The sentences may be made to 
run concurrently or consecutively at the discretion of the trial 
judge.’** Where sentences are imposed for more than one offense, 
they run concurrently, unless the court, at the time of imposition 
of sentence, specifies that they are to run consecutively.’ 


VI. SUCCESSIVE PROSECUTIONS 


Although it is proper to prosecute for any or all offenses com- 
mitted by a person it does not necessarily follow that separate suc- 
cessive prosecutions may be brought for each of the offenses thus 
committed. Indeed, good practice may often dictate that all lia- 





1” This suggestion made in Note, 45 Harv. L. Rev. 931 (1932). 

” Wis. STAT. § 939.73 (1959). A conviction may consist of a verdict of guilty 
by the jury, or judge sitting without a jury; a plea of guilty accepted by the court; 
or a plea of nolo contendere and a finding of guilty by the court. 29 Ops. Wis. 
Atry. Gen. 299 (1940). 

18 See discussion supra at 545-50. 

State v. Carlson, 5 Wis.2d 595, 98 N.W.2d 354 (1958). See also Perrugini v. 
State, 204 Wis. 69, 234 N.W. 384 (1931). 

™ Wis. STAT. § 959.07 (1959). See Application of McDonald, 178 Wis. 167, 189 
N.W. 1029 (1922); Petition of McCormick, 24 Wis. 492 (1869). 

™ Application of McDonald, supra note 133; 26 Ops. Att’y. Gen. 439 (1937). 
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bility arising out of a single course of conduct be finally adjudi- 
cated in a single proceeding. This saves the state the cost of re- 
peated litigation and defendant the harassment of having to defend 
a multiplicity of trials. 

It is clear that there are limitations on the right of the state to 
bring successive prosecutions. One factor of central importance is 
whether the subsequent prosecution is for the “same offense” as 
that prosecuted in the prior proceeding, or for a “different offense”’. 
For purposes of analysis in this article, the phrase “same offense” 
is used in its narrowest sense to mean a violation of the same stat- 
ute by the same conduct.** Thus, the term “different offense” 
includes~ (a) violation of the same statute by different conduct, 
(b) violation of different statutes by the same conduct, and (c) 
violation of different statutes by different conduct. 


A. Successive Prosecutions Based on the Same Offense 


All jurisdictions agree that there cannot be a second prosecution 
for the same offense in the following situations: (a) where a prior 
prosecution resulted in an acquittal or conviction; (b) where a 
prior prosecution was improperly terminated after the jury was 
sworn; or (c) where a prior prosecution resulted in a determination 
of fact or law inconsistent with guilt of the offense. Each alterna- 
tive is analyzed more fully in the following material. 


1. Prior Proceeding Resulting in Conviction or Acquittal on the 
Merits 


A subsequent prosecution for the same offense is prohibited by 
statute where the prior proceedings resulted in a conviction or 
acquittal on the merits.*** The difficulty is in determining when 
there has been “a conviction or acquittal on the merits” within the 
meaning of the statute. 





%* This is similar to the definition formulated by Mopet PENAL Cope § 1.09 
(Tent. Draft No. 5, 1956). 

Wis. Stat. § 939.71 (1959). This is a statutory embodiment of a portion of 
the former Wisconsin law under the state constitutional provision, Wis. Const. 
art. 1, §8. See Wisconsin Legislative Council, Judiciary Committee Report on the 
Criminal Code 55 (1953). The statute provides that: 

“If an act forms the basis for a crime punishable under more than one statu- 
tory provision of this state . . . and the laws of another jurisdiction, a con- 
viction or acquittal on the merits under one provision bars a subsequent 
prosecution under the other provision unless each provision requires proof 
of fact . . . which the other does not require.” Wis. Stat. § 939.71 (1959.) 

Since a subsequent prosecution is possible only where the offense 
in the second prosecution requires proof of a fact not required by the other, 
there obviously cannot be a second prosecution for the violation of the same 
statute based upon the same conduct. 
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The definition of the term “conviction” by the American Law 
Institute Model Penal Code accurately states the law of Wisconsin: 


There is a conviction if the prosecution resulted in a judgment 
of conviction which has not been reversed or vacated, a verdict 
of guilty which has not been set aside and which is capable of 
supporting a judgment or a plea of guilty accepted by the 
court. In the latter two cases failure to enter judgment must 
be for a reason other than a motion of the defendant.1** 


Upon conviction, defendant may move to set aside the verdict. 
If that motion is granted, there may be a subsequent trial for the 
same offense, since the conviction no longer exists.1** This is true 
only when the setting aside of the verdict was proper.’*® If the 
granting of the motion was improper, the verdict of guilty stands 
and defendant can be sentenced on that verdict. The proper pro- 
cedure for the state is to appeal from the order setting aside the 
verdict, obtain a reversal, and have sentence imposed on the re- 
instated verdict. 

A plea of guilty that is accepted by the court will bar a sub- 
sequent prosecution for the same offense.*° This holds true even 
though the court may subsequently take the view that acceptance 
of the plea was unwise and that prosecution should be for a more 
serious offense.1** A plea of guilty offered but not accepted by the 
court is no bar to a subsequent prosecution.'*? 

A subsequent prosecution for the same offense is barred if the 
former trial resulted in an acquittal, unless such acquittal has been 
set aside because of an error of law prejudicial to the state.1** The 
Model Penal Code defines “acquittal” in the following manner: 
“There is acquittal if the prosecution resulted in a finding of not 
guilty by the trier of fact or in a determination that there was 
insufficient evidence to warrant a conviction. (Unless such acquit- 
tal has been set aside because of an error of law prejudicial to the 
prosecution.)”44 





1 MopEL PENAL Cope § 1.09(3) (Tent. Draft No. 5, 1956). 

™ State v. Parish, 43 Wis. 395 (1877). 

1” Ibid. To this extent the Wisconsin law differs from the definition of the 
Model Penal Code, quoted supra note 136, which provides that there may be a 
subsequent prosecution whenever the judgment is set aside upon motion of the 
defendant. 

40 State v. LaPean, 247 Wis. 302, 19 N.W.2d 289 (1945); Belter v. State, 178 
Wis. 57, 189 N.W. 270 (1922). 

4 Belter v. State, supra note 140. 

4@ State v. LaPean, supra note 140. 

8 Wis. StaT. § 958.12 (1959) provides a right of appeal by the state from a 
verdict of acquittal provided the appeal is based upon an error of law made 
during the trial. See discussion of the state’s right to appeal, infra at 562-63. 

14 MopEL PENAL Cope § 1.09(1) (Tent. Draft No. 5, 1956). 
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A verdict of acquittal is sufficient even though no judgment has 
been entered upon the verdict.*** A verdict of acquittal by the 
judge sitting without a jury is given the same effect as a verdict by 
a jury.* The same effect is also given to a directed verdict of 
acquittal or a discharge of an accused for want of sufficient evi- 
dence to put the issue to the jury.’ 

For either an acquittal or a conviction to operate as a bar to a 
subsequent prosecution, the court in which the prior prosecution 
was brought must have had jurisdiction.** Also, it is not a bar if 
the prior conviction or acquittal was procured by fraud. 


2. Prior Proceedings Improperly Terminated 


A subsequent prosecution for the same offense is precluded if 
the prior prosecution was improperly terminated “after jeopardy 
attached.”**° Jeopardy attaches when a person is “put on trial” or 
when “trial is commenced.’”** A trial is commenced when a jury 
is impaneled and sworn to try the case or,*** in the event the trial 
is before the court without a jury, after the first witness is sworn.'** 

After jeopardy attaches, termination is proper only where it is 
caused by manifest necessity. If this is the reason for termination, 
a subsequent prosecution for the same offense is available. In 
Oborn v. State** the Wisconsin court said: 


“Courts of justice are invested with authority to discharge a 
jury from giving any verdict, whenever in their opinion, taking 
all the circumstances into consideration, there is a manifest 
necessity for the act, or the ends of justice would otherwise be 
defeated, and to order a trial by another jury; and that the de- 
fendant is not thereby twice put into jeopardy... .””%5 





%8 Pepin v. State ex rel. Chambers, 217 Wis. 568, 259 N.W. 410 (1935). 
P (1935) 


8 Ibid. 

4 State v. Meen, 171 Wis. 36, 176 N.W. 70 (1920); State v. Moon, 41 Wis. 684 
(1877). 

“8 Miller v. State, 226 Wis. 149, 275 N.W. 894 (1937). 

“@ McFarland v. State, 68 Wis. 400, 32 N.W. 226 (1887). 

© Though the statutes do not specifically refer to improper termination of 
the prior prosecution as a bar to the latter prosecution, it is recognized as a 
common law defense and is not inconsistent with any statutory provision. See 
Wis. Stat. § 939.10 (1959). 

1 State v. Gilmer, 202 Wis. 526, 232 N.W. 876 (1930); Montgomery v. State, 
128 Wis. 183, 107 N.W. 14 (1906). 

#88 McDonald v. State, 79 Wis. 651, 48 N.W. 863 (1891). 

4 State v. Gilmer, supra note 151. 

The Model Penal Code suggests the elimination of this distinction, with 
jeopardy attaching after the first witness is sworn less of whether trial is 
to the court or to the jury. MopEL PENAL Cone § 1.09 (4) (Tent. Draft No. 5, 1956). 

4143 Wis. 249, 126 N.W. 737 (1910). - 

“8 Id. at 263, 126 N.W. at 743. 
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A more detailed indication of the content of manifest necessity 
is found in the Model Penal Code,*** which states that termination 
is proper where: 


(a) The defendant consents to the termination or waives, by 
motion to dismiss or otherwise, his right to object to the 
termination.**" 

(b) The trial court, in the exercise of discretion, finds that the 
termination is necessary because: 

(1) it is physically impossible to proceed with the trial in 
conformity with law;*** or 

(2) there is a legal defect in the proceedings which would 
make any judgment entered upon a verdict reversible 
as a matter of law; or 

(3) prejudicial conduct in or outside the court room 
makes it impossible to proceed with the trial without 
manifest injustice to either the defendant or the state; 
or 

4) the jury is unable to agree upon a verdict;*** or 

(5) false statements of a juror on voire dire prevent a fair 
trial.1©° 


3. Res Judicata as a Bar 


Where there is a determination prior to trial, jeopardy has not 
yet attached and, therefore, subsequent prosecution for the same 
offense may not be objected to on the ground of improper termina- 
tion. Nor is the determination prior to trial a conviction or ac- 
quittal for purposes of double jeopardy. If a subsequent prosecu- 
tion is to be barred, it must be on the ground that the order or 
judgment, prior to the trial, is res judicata of an element essential 
to conviction in the second trial.*** 

Although Wisconsin authority on the applicability of res judi- 
cata to criminal cases is lacking, it is well recognized in other juris- 
dictions.**? The Model Penal Code states the prevailing view that 





4 MODEL PENAL Cope § 1.09 (4) (Tent. Draft No. 5, 1956). See also Miller, The 
Plea of Double Jeopardy in Missouri, 22 Mo. L. Rev. 245 (1957); Note, 32 Cu1.- 
KenT L. Rev. 160 (1954); Note, 27 Gro. L.J. 495 (1939); Note, 2 S.C.L.Q. 183 
(1949); Note, 2 U.C.L.A. L. Rev. 409 (1955). 

8 Accord. Oborn v. State, supra note 154. 

#88 Accord. Oborn v. State, — note 154 (death of trial judge’s wife). 

1 Accord. State v. Witte, 243 Wis. 423, 10 N.W.2d 117 (1943); Lanphere v. 
State, 114 Wis. 193, 89 N.W. 128 (1902); State v. Crane, 4 Wis. 417 [*400] (1855). 

1 Accord. Hedger v. State, 144 Wis. 279, 128 N.W. 80 (1911). 

11 Res Judicata is not mentioned in the statutes as a bar to the subsequent 
prosecution. It is, however, a common law defense, not inconsistent with the 
statutes. See discussion note 150 supra. 

18 Cases are collected in Annot., 147 A.L.R. 991 (1943). See also Gershenson, 
Res Judicata in Successive Criminal Prosecutions, 24 BROOKLYN L. REv. 12 (1957); 
Lugar, Criminal Law, Double Jeopardy and Res Judicata, 39 Iowa L. Rev. 317 
(1954); McLaren, Res Judicata as Applied to the Trial of Criminal Cases, 10 
Wasu. L. Rev. 198 (1935). 
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a subsequent prosecution for the same offense is precluded when- 
ever: 


The former prosecution was terminated, after the information 
had been filed or the indictment found, by a final order or 
judgment for the defendant, which has not been set aside, re- 
versed, or vacated and which necessarily required a determina- 
tion inconsistent with a fact or a legal proposition that must be 
established for conviction of the offense.1* 


The application of res judicata requires that the prior determi- 
nation be in the form of a final order or judgment. This require- 
ment is reasonable in view of the state’s alternatives in Wisconsin. 
If there is a final order or judgment, the state can, and should, 
appeal rather than institute another prosecution.’ If the order or 
judgment is not final, within the meaning of the statute, the state 
cannot appeal and, if dissatisfied, must start a new prosecution. 
For example, it has been held that an order of a magistrate dis- 
charging a defendant at a preliminary examination is not appeal- 
able. The state can, therefore, start a new prosecution. On 
the other hand, an order by a judge of a court of record dismissing 
a case prior to trial on the ground that the statute of limitations 
had run would be final and appealable. Thus, it would bar a sub- 
sequent prosecution for the same offense.'* 


B. Successive Prosecutions Based on Different Offenses 


A prior prosecution, however terminated, does not prevent a 
subsequent prosecution for a different offense when the two offenses 
are based upon different conduct by a defendant.*** The statutory 
limitation on successive prosecution deals only with prosecutions 
based on the same act.’ Thus, where a person steals one auto- 





#88 MODEL PENAL Cope § 1.09(2) (Tent. Draft No. 5, 1956). 

1 By statute the state may appeal from any “final order or judgement adverse 
to the state made before jeopardy has attached or after waiver thereof... .” 
Wis. Stat. § 958.12 (1959). 

#8 State ex rel. Durner v. Huegin, 110 Wis. 189, 239, 85 N.W. 1046, 1057 (1901), 
in which the court said: 

“No plea or issue is necessary . . . . The doctrine of res adjudicata does not 
apply so that the result of one inquiry does not preclude another.” The state 
might also bring accused before another preliminary hearing based on newly 
discovered evidence. See Wis. STAT. § 955.20 (1959); State ex rel. Tessler v. Kubiak, 
257 Wis. 159, 42 N.W.2d 496 (1950) and cases there cited. 

1 State v. Friedl, 259 Wis. 110, 47 N.W.2d 306 (1951). 

1 See, for > United States v. Oppenheimer, 242 U.S. 85 (1916) involving 
a determination that the statute of limitations had run. 

#6 Anderson v. State, 221 Wis. 78, 265 N.W. 21C@ (1936). (Prosecution and ac- 
quital for August embezzlement no bar to prosecution for September embezzle- 
ment). r : t ma! 

Wis. Stat. § 939.71 (1959). 
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mobile on Monday and another on Tuesday, a prosecution for the 
first theft is not a bar to a subsequent prosecution for the second 
theft. It is immaterial whether the prior prosecution resulted in a 
conviction, an acquittal or an improper termination. 

A prior prosecution under one statutory provision will bar a 
subsequent prosection under a different provision based on the 
same conduct “unless each provision requires proof of a fact for 
conviction which the other does not require.”17° Thus, a prior 
prosecution will bar a subsequent prosecution for a different offense 
based on the same conduct if one of the offenses is included within 
another. It is obvious, for example, that a prosecution for first 
degree murder resulting in conviction, acquittal or improper ter- 
mination will bar a later prosecution for reckless homicide based 
upon the same act.'™! On the other hand, a prior prosecution for 
rape does not bar a subsequent prosecution for adultery based on 
the same conduct, since each offense requires proof of a fact not 
required by the other. Rape requires proof that force was used,'* 
whereas adultery requires proof that one of the parties was mar- 
ried.178 

It may not be desirable either from the standpoint of the state or 
the defendant to prosecute separately and successively for each of- 
fense.1"* However, this is possible, under the law, as long as each 
offense requires proof of a fact not required by the other. 


1. Prior Conviction or Acquittal 


When a prior proceeding resulted in a conviction or acquittal, 
a subsequent prosecution for a different offense based upon the 
same conduct is barred unless each offense requires proof of a fact 
not required by the other.’"> The definitions of “conviction” and 





1” Ibid. This is often referred to as the “Blockburger test” since it was formu- 
lated in Blockburger v. United States, 284 U.S. 299 (1932). 

11 This assumes that both prosecutions are based on the death of the same 

rson. For a discussion of the problems raised when more than one person is 
illed by the same act see supra at 549-50 and infra at 558-559. 

172 Wis, Stat. § 944.01 (1959). 

178 Wis, STAT. ; 944.16 (1959). See State v. Brooks, 215 Wis. 134, 254 N.W. 374 
(1934) (Prior prosecution for lewd and lascivious conduct not a bar to a subse- 
quent prosecution for adultery) Cf. State ex rel. Lawrence v. Burke, 253 Wis. 
240, 33 N.W.2d 242 (1948); Schroeder v. State, 222 Wis. 251, 267 N.W. 899 (1936). 

1%4In discussing the wisdom of successive prosecutions based upon the same 
conduct, the court has said that: 

“We cannot deal with the question of the justice of punishing the offender 
for two distinct offenses growing out of the same act. That is a matter for 
the prosecuting authorities, the trial court in imposing the sentence, and the 
executive in the exercise of executive clemency.” State v. Brooks, supra note 
172 at 136, 254 N.W. at 375. 

2% Wis. STAT. § 939.71 (1959). 
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“acquittal” are the same as those previously discussed.*** There is 
a conviction if defendant has been found guilty by the judge or 
jury, or has had his plea of guilty accepted by the court. There 
is an acquittal when defendant has been found not guilty by the 
judge or jury, or when the judge finds that there is insufficient 
evidence to raise a question for the jury. 


2. Improper Termination of Prior Proceeding 


An improper termination of a prior proceeding precludes a sub- 
sequent prosecution for a different offense based on the same con- 
duct if defendant could have been convicted of that offense at the 
prior trial.177 

For example, a person charged with first degree murder cannot 
be subsequently charged with reckless homicide if the first degree 
murder trial was terminated without the requisite manifest neces- 
sity. 


3. Res Judicata as a Bar 


Res judicata may constitute a bar to a subsequent prosecution 
for a different offense’** whenever the prior prosecution resulted 
in a determination of fact inconsistent with guilt of the offense 
charged in the latter prosecuting.’ It is sufficient if the prior 
determination was a final order or judgment prior to trial, an order 
discharging defendant during trial, or an acquittal, so long as it can 
be established that a determination of fact, inconsistent with guilt 
of the second offense, was made by a court of competent jurisdic- 
tion. For example, where defendant's single shot kills both A and 
B,?*° an acquittal of the murder of A does not constitute a prior 
acquittal, in a subsequent prosecution for the murder of B. This 
is because each offense requires proof of a fact not required by the 
other, namely, the identity of the victim. In this situation, defen- 
dant can have the second prosecution dismissed only if he can 





1% See discussion supra at 553-54. 

7 See more complete discussion of dismissal based on “manifest necessity” 
supra at 554-55. 

See the discussion regarding res judicata as a defense to successive prosecu- 
tions for the same offense supra at 555-56. 

** The question of res judicata in criminal cases is litigated with increasing 
——7 in the federal court. A helpful analysis of the problem appears in 
Sealfon v. United States, 332 U.S. 575 (1948). In this case the defendant was 
charged successively with conspiracy and as a party to the completed crime. Both 

i n turned on the factual question of whether a given act sufficed to make 
the defendant a participant. The court held that this issue had been determined 
adversely to the prosecution in the first proceeding and could not be relitigated. 

Fhe A the court determines that this is two offenses, see discussion 
supra at 549-50. 
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show that the acquittal of murder of A included a finding of fact 
which would be inconsistent with guilt of the murder of B. 

The difficulty is in deciding what was determined at the prior 
proceeding; a difficulty which limits the practical availability of 
the defense of res judicata.**! For example, in the situation above, 
the prior acquittal would likely be the result of a general verdict 
by the jury. Unless there was but one issue involved in the former 
prosecution, or the issues in both prosecutions were precisely the 
same, the court would be unlikely to apply res judicata as a bar 
to the later prosecution. However, the record may, in some in- 
stances, make it possible to establish what was decided in the first 
proceeding. If so, and if the determination was one of fact incon- 
sistent with guilt of the second offense, prosecution of the second 
offense is precluded. 

It is probable that a prior determination of law is not conclu- 
sive in a subsequent proceeding for a different offense, although 
there is some authority to the contrary.'* 


C. Successive Prosecutions Based on Violations of Laws of 
Different Jurisdictions 


J. Violation of Both State Statute and Local Ordinance 


A person may be convicted for both a crime under a state statute 
and a violation under a local ordinance, even though both pro- 
ceedings are based upon the same conduct and both the statute 
and the ordinance prohibit identical conduct.1* It follows that 
an improper termination of either a state prosecution or ordinance 
action will not preclude a subsequent charge of the other. 








4 An extreme illustration of the limitation of the doctrine of res judicata is 
found in Hoag v. New Jersey, 356 U.S. 464 (1958). The defendant, suspected of 
robbing A, B, C, D, and E in the same hold-up, was indicted for the robbery of 
A, B, and C. His sole defense was alibi and he was acquitted when only E was 
able to identify him. The defendant was then indicted for the robbery of E. 
The Supreme Court accepted (5 to 3) the determination by the state court that 
the first proceeding was not res judicata of the second since the court could not 
be sure on what factor the jury acquitted the defendant. Three justices in the 
state court and Warren, C. J., in the Supreme Court dissented from this view, 
maintaining that the defendant’s presence was the only issue in both trials and 
that the determination of this issue in the first trial should have barred the 
second trial on principles of res judicata. 

It seems difficult to put a realistic case in which the jury’s decision could be 
more solely based on one issue of fact. Consequently, under the Hoag case, it 
would be unlikely that any jury determination would ever be res judicata of a 
later prosecution for a different offense. 


188 See, for example, United States v. Smith, 4 U.S.C.M.A. 369, 15 C.M.R. 369 


1954). 
' % Cuinther v. City of Milwaukee, 217 Wis. 334, 258 N.W. 865 (1935); Ogden 
v. City of Madison, 111 Wis. 413, 87 N.W. 568 (1901). 
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The problem is more complex in the case of a prior acquittal. 
It seems likely that a prior acquittal under a state statute will not 
be res judicata as to a subsequent ordinance violation charge. This 
is on the theory that the state action may have failed because of 
the requirement that guilt be proved beyond a reasonable doubt, 
whereas an ordinance violation imposes only a preponderance of 
the evidence burden on the municipality. However, it follows that 
a prior acquittal in an ordinance proceeding may preclude a sub- 
sequent state prosecution. One of the requirements of res judicata 
is that there be an identity of parties. However, since both the state 
and local actions are in fact actions by the public against a defen- 
dant, it-would seem there is sufficient identity of interest and of 
issue to preclude retrial following an ordinance violation. The 
prevailing practice is not to charge both; therefore, the issue sel- 
dom arises. 


2. Prior Federal Prosecution or Prosecution in Another State 


A single act or course of conduct may violate both the law of 
this state and the law of another state or the federal government. 
For example, a single bank robbery may violate both the state 
robbery statute and also the federal robbery statute if the bank is 
insured by federal deposit insurance. A defendant standing in 
Illinois who shoots and kills a victim standing in Wisconsin vio- 
lates the law of both states.*** A single theft may be subject to 
the jurisdiction of this state and another if the goods are stolen 
in the other state and brought into this state by the thief.1% 

When a person by a single act or course of conduct violates the 
law of more than one jurisdiction, he may be prosecuted by either. 
Typically, the jurisdiction which first acquires custody of the of- 
fender will prosecute first. However, it may relinquish custody to 
the other jurisdiction if the latter’s interest is thought to be greater 
or its laws more adequate for the situation.'* 

If the first prosecution takes place elsewhere and results in either 
a conviction or an acquittal on the merits, there can be no sub- 





™ Wis. Stat. § 939.03 (1) (a) (1959) which provides that a person is subject to 
Wisconsin jurisdiction if “he commits a crime, any of the constituent elements 
of which take place in this state. . . .” Venue will lie in the county where the 
death occurred. Wis. Stat. § 956.01 ») (1959). 

48 Wis. Stat. § 939.03 (1) {¢) (1959) which gives Wisconsin courts jurisdiction 
of a person if “while out of this state, he steals and subsequently brings any of 
the stolen property into this state.” Venue is in any 2 where the stolen 
goods were purchased by the thief. Wis. Stat. § 956.01 (5) (1959). 

For example, federal authorities may turn over juveniles to the state for 
prosecution since the federal correctional services for juveniles are less adequate 
than state facilities. 
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sequent prosecution in Wisconsin unless: (a) the prosecution in 
this state is based upon different conduct by the defendant; or 
(b) the prosecution in this state is for an offense which differs 
sufficiently from that involved in the prior prosecution in the other 
jurisdiction.'** There is a sufficient difference only if each offense 
requires proof of a fact not required by the other.1** 

Though a prior prosecution in federal court or in another state 
will bar a subsequent prosecution in this state for the same con- 
duct, the converse is not necessarily true. There may be a federal 
prosecution following a prior prosecution in a state court which re- 
sulted in a conviction or acquittal.1*® Although about 15 states have 
statutes similar to Wisconsin’s prohibiting a subsequent prosecu- 
tion,’°° most other states allow a prosecution for the same offense 
following a conviction or acquittal on the merits in another jurisdic- 
tion. The Supreme Court of the United States has held that this 
does not constitute a denial of “due process." 


D. Successive Prosecutions Because of New Trial Granted on Appeal 


1. New Trial Won by Defendant 


When a defendant is convicted of a crime, appeals, and the con- 
viction is reversed, it is clear that the appellate court may remand 
the case for retrial of the same offense.’* A more difficult prob- 
lem is presented when defendant is prosecuted for an offense, con- 
victed of a lesser included offense, appeals, and obtains a reversal 
of that conviction. He can, of course, be retried for the lesser 
included offense.‘®* But can he be tried again for the greater inclu- 
sive offense??** 

In earlier cases, the Wisconsin court held that a defendant could 
not again be tried for the greater inclusive offense on the theory 
that the conviction of the lesser included offense amounted to an 
acquittal of the greater offense.1** This result has been changed by 





17 Wis. STAT. § 939.71 (1959). 

188 See discussion of this problem supra at 557. 

1 United States v. Lanza, 260 U.S. 377 (1932). (No bar between separate sover- 
eigns in absence of statute so providing) Cf. Bartkus v. Illinois, 359 U. S. 121 
1959). 
; = These statutes are collected in MopEL PENAL Cope § 1.11, at 61 (Tent. Draft 
No. 5, 1956). 

™ Bartkus v. Illinois, supra note 189. 

8 Radej v. State, 152 Wis. 503, 140 N.W. 21 (1913); McDonald v. State, supra 
note 152; In re Keenan, 7 Wis. 588 (1859). 

198 Ibid. 

™ A recent annotation on this problem appears in Annot., 61 A.L.R.2d 1141 
(1958). Note that this annotation misstates the Wisconsin position, id. at 1164. 

1% State v. Martin, 30 Wis. 216 (1872). See the extensive analysis by Rosenberry, 
C.J., in State v. B——, 173 Wis. 608, 182 N.W. 474 (1921). 
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a statute which provides in part: 


A new trial shall proceed in all respects as if there had been 
no former trial. dn the new trial the defendant may be con- 
victed of any crime charged in the indictment or information 
irrespective of the verdict or finding on the former trial. The 
former verdict or finding shall not be used or referred to on 
the new trial.1% 


It has apparently been settled that the legislature may provide 
for retrial of the greater offense without contravening the state 
constitutional prohibition against placing a person twice in jeop- 
ardy.*** Indeed, the Wisconsin court has said that the view adopted 
now by statute is preferable: 


No doubt the most logical holding is that of the courts of the 
United States, which hold that a motion for new trial is a 
waiver of all jeopardy under the indictment, both as to the 
offenses of which the accused was convicted and as to those of 
which he was by implication acquitted, and that the granting 
of a motion for a new trial places the entire matter where it 


stood at the beginning.’ 

Contrary to the view it once held, the Supreme Court now takes 
the position that it is a violation of the Constitution for a federal 
court to retry a person for a greater inclusive offense following a 
reversal of a conviction for a lesser included offense.*** The Court 
has carefully pointed out, however, that this holding does not cast 
doubt upon the validity of state statutes like the one in Wisconsin 
just discussed.?”° 
2. New Trial Won by State 


Wisconsin is one of the few states which allows the prosecution 
to appeal from an acquittal of a defendant.*” The statute govern- 
ing appeals provides, in part, that the state may appeal from any: 


Judgment adverse to the state, upon questions of law rising 
upon the trial, with the ission of the trial judge, in the 
same manner and with the same effect as if taken by the de- 
fendant. A judgment acquitting the defendant of all or part 
of the charge shall be deemed adverse to the state.?% 


™ Wis. Stat. § 958.06 (3) (1959). 
™ State v. B———, su note 195 (does not violate Wis. Const. art. I, §% 
Brantley v. Georgia, 217 U.S. 284 (1910) (violates neither U.S. Constr. Amend. 


™ State v. B——, supra note 195 at 624, 182 N.W. at 480. 

™ Green v. United States, 355 U.S. 184 (1957). 

% Id. at 194-95, note 15 at 194-95; tL v. supra note 197. 

™ State v. Witte, supra note 158; State v. Evjue, Wis. 581, 37 N.W.2d 50 
(1949). See also: Palko v. Connecticut, 302 US. 319 (1987). 

* Wis. Stat. § 958.12 (1) (d) (1959). 
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The theory justifying this right of appeal is that the appeal and 
possible subsequent new trial do not put defendant in another 
jeopardy. It is acknowledged that the impaneling of the jury placed 
the defendant in jeopardy. However, the court maintains this is 
a continuing jeopardy which survives until defendant has had one 
trial free from error for the offense of which he is charged.?° 

The right of appeal is limited to errors of law. To provide for 
review of a final determination by jury or judge that defendant 
is not guilty would be unconstitutional.?* Thus, there may be no 
review of a final determination that defendant is not guilty even 
though guilt is clear upon uncontested facts.?% 

Since the state’s right to appeal is statutory, the statutory re- 
quirements must be complied with. The state must give timely notice 
of its intention to appeal, and must also obtain the consent of the 
trial judge. Failure to do so without cause will preclude the ap- 
peal.2%¢ 


VII. EVALUATION 


Whenever a person’s conduct violates more than one criminal 
statute he can typically be prosecuted for any or all of the offenses 
thus committed. If the offenses are a result of the same conduct, 
all can be charged in a single proceeding. If the offenses result 
from different conduct, all can be joined in a single proceeding, 
unless to do so would be unduly prejudicial to the defendant. 

Thus, the prosecution ordinarily may, but need not, fully adju- 
dicate defendant’s criminal liability in a single proceeding. If the 
prosecutor chooses to do so, he can withhold one or more charges 
and commence a subsequent prosecution if the first one fails. He 
can also use the threat of a second prosecution as a deterrent to 
parole by filing a detainer against the offender. The problems 
created by this situation can be illustrated by brief reference to 
two recent cases decided by the United States Supreme Court. In 
Hoag v. New Jersey," defendant was suspected of robbing A, B, 
C, D and E. He was charged with the robbery of A, B and C. His 
defense was alibi and he was acquitted when only E was able to 
identify him. He was then subsequently charged with the robbery 
of E and convicted although it was obvious on the facts that he 
could not have been innocent of the robbery of A, B and C and 

** State v. Witte, supra note 159. 

es ee v. Evjue, supra note 201. 

2 State v. King, 262 Wis. 193, 54 N.W.2d 181 (1952). But see State v. McNitt, 


244 Wis. 1, 11 N.W.2d 671 (1943). 
27 356 U.S. 464 (1958). See the discussion of this case supra note 181. 
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guilty of the robbery of E. In Ciucci v. Illinois? defendant was 
suspected of having murdered his wife and three children. The 
first trial, for the murder of his wife, resulted in a conviction and 
sentence of twenty years. He was then prosecuted for the murder 
of one of his daughters, convicted, and sentenced to 45 years. 
Finally, he was prosecuted for the death of his son, convicted and 
given the death penalty. It seems clear that the death penalty was 
the primary objective of the three prosecutions.*” In both Hoag 
and Ciucci, the Supreme Court did not find a violation of due 
process. 

Despite the understandable objective of prosecutors to convict 
those whom they believe guilty of crime, the undesirable aspects 
of allowing repeated prosecutions seems clearly to outweigh the 
advantages. There is no indication of a practice in Wisconsin of 
withholding charges in order to bring a subsequent prosecution if 
the first fails or results in an inadequate sentence. To the extent 
that it is nonetheless desirable to deal legislatively with this prob- 
lem, it seems most desirable to do so by a compulsory joinder pro- 
vision like those suggested by the Model Penal Code?*® and the 
Proposed Illinois Revised Criminal Code of 1961.21 These pro- 
visions require the prosecution to charge in a single proceeding all 
offenses, known to the prosecutor, which are the result of the same 
conduct.?#2 Any such offenses not charged will be barred from later 
prosecution. 

Whenever a defendant is charged with more than one offense, he 





#356 US. 571 (1958). 

*°“In his brief in this Court petitioner has appended a number of articles 
which had appeared in Chicago newspapers after the first and second trials 
attributing to the prosecution certain statements expressing extreme dis- 
satisfaction with the prison sentences fixed by the jury and announcing a 
determined papers to prosecute petitioner until a death sentence was ob- 
tained. Neither these articles nor their subject matter is included in the 
record certified to this court from the Supreme Court of Illinois.” Id. at 
572-573 (majority opinion). 

7° MODEL PENAL CopE § 108 @) (Tent. Draft No. 5, 1956). 

™ PROPOSED ILLINOIS REVISED CRIMINAL Cope § 3-3 (1961). This work was pre- 

by the Illinois State and Chicago Bar Associations’ Joint Committee to 
evise the Illinois Criminal Code, and published by the Burdette Smith Co., 


. ~ ml. 
™ The section in the Propesep ILLINOIS REVISED CRIMINAL Cope reads as 
follows: 
§33... 
(b) If the several offenses are known to the proper prosecuting officer at 
the time of commencing the prosecution and are within the jurisdiction of 
a single court, they must be prosecuted in a single prosecution, except as 
provided in Subsection (c), if they are based on the same conduct. 
b ahaenegr tage ny amameatye onihreer wn as required by Subsection (b), 
court in the interest of justice may order that one or more of su 
charges shall be tried separately. 
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may be convicted of all such offenses if each is based upon different 
conduct or if one offense requires proof of a fact not required by 
the other. This so-called Blockburger test?#* to determine the sepa- 
rateness of two offenses is perhaps as good a black letter rule as can 
be devised. The difficulty, as with most black letter rules, is that 
it does not deal adequately with all of the cases that may arise. 
For example, it does not afford a basis for deciding whether a single 
shot which hits two persons, or a single course of highly negligent 
driving which kills two persons, is one or two offenses. Also, if 
mechanically applied, it would support the conclusion that a single 
taking of an automobile warrants a conviction of both theft and 
joy riding, a result quite obviously contrary to the legislature’s 
intention. Though the rule may be helpful, it ought not be ad- 
hered to when the results seem obviously inconsistent with the 
legislative purpose, which is basically the test which ought to con- 
trol. Determining legislative intention is, of course, difficult. But, 
the effort to do so seems clearly calculated to produce more sensible 
results than the mechanical application of the Blockburger test. 
Should a court misconstrue the legislature’s purpose, it is always 
possible to amend the legislation to clearly provide for the result 
desired. 

Whenever a defendant is properly convicted of more than one 
offense, he may be given concurrent or consecutive sentences at 
the discretion of the trial judge. This action by the trial judge is 
not subject to appellate review.”** Where restraint is exercised as 
to the number of offenses charged, the likelihood of overly long 
consecutive sentences is minimized. Certainly, the practice in 
Wisconsin is not to impose prolonged, consecutive sentences. None- 
theless, a legislative provision to limit the range within which a 
trial judge can cumulate sentences would seem desirable in order 
to obviate the risk of disparate practices between trial judges. This 
could be done, for example, by providing that a maximum term 
cannot exceed twice the maximum for the most serious offense of 
which the defendant is convicted.*"* 


“8 As formulated in Blockburger v. United States, supra note 170. See the dis- 
cussion of this test, supra at 557. 

“For two recent, interesting articles on appellate review of sentences see 
Comment 10 DePaut L. Rev. 104 (1960); Note, 109 U. Pa. L. Rev. 422 (1961). 
See also Hall, Reduction of Criminal Sentences on Appeal 37 Corum. L. Rev. 
521, 762 (1937). For a helpful review of Connecticut’s experience under a statute 
setting ye appellate review pre see Note, 69 YALE L. J. 1453 (1960). 

™5 See MopEL PENAL Cope § 7.06 (Tent. Draft No. 2, 1954). 














The Use of Federal Procurement 
to Achieve National Goals 


Harry R. VAN CLEvE, JR.* 
INTRODUCTION 
I 


A factory owner, filling an order from a private company, is 
under no obligation to the buyer to determine whether the fac- 
tory’s personnel manager refuses to hire qualified Negroes. A meat 
wholesaler selling to a restaurant need not consider whether his 
supplier has slaughtered beef in accordance with practices which 
the restaurant owner considers humane. It would be surprising if 
a man buying a set of wrenches from a local hardware store in- 
quired whether the manufacturer of the wrenches paid his em- 
ployees time and a half for any hours they worked over forty hours 
a week. The purchasing officer for a retail distributor does not 
feel any obligation to make a fair proportion of his purchases from 
small businesses. He probably feels no need to inquire whether 
the articles he has decided to buy were mined, produced or manu- 
factured in the United States. 

Indeed, such actions not only would seem slightly absurd to 
buyers and sellers alike, but would probably be considered bad 
business practice as an interference with purchasing the product 
needed at the best price or on the most advantageous terms. Yet 
when the federal government contracts for supplies’ or for con- 
struction of buildings’ it follows these rather tortuous procedures, 
and a host of others. 





*A.B. 1947, Univ. of So. Cal.; LL.B. 1949, Harvard Law School; Associate 
General Counsel, Peace Corps; formerly Chief Counsel (Design and Construc- 
tion), Office of General Counsel, General Services Administration; and Attorney, 
Office of General Counsel, Department of Defense. The views expressed are the 
wr"The word “supplies” is used here generally, perso 1 

* The “supplies” is to mean, t 
includes ships, ai 1, mel missiles, spare parts and tools, as well as pig se ed movables 
usually unders to be al property. It does not include crops or cul- 
tural commodities or or interests in land, or unless the context indicates 
otherwise, public works and buildings. In this Boar a , the Armed Services 
Procurement Regulations’ definition 2 clude public buildings 
and works, 32 C.F.R. 1201-8 (Supp ea pose beer Procurement Regula- 
tions have not fon Iss Li CFR. pt. 1-12 (1961). 

waite Gaal Fe a eet Sate re ublic 


Fn = not defined in either A.S.P.R. or F.P.R.; 
see 82 CF 960), 41 CER. pt. 1-12 (1961) and Comp. Gen, 
Dec. No. B 128s july 
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What might be termed conditions precedent and conditions sub- 
sequent to government procurement are an ever-growing body of 
legal requirements. They are so numerous and complex that a 
whole field of expertness in procurement law has arisen around 
them. Thus, lawyers and contract administrators who devote a 
major portion of their professional life to unraveling semantic 
intricacies and legal complexities of laws relating to procurement 
are increasingly numerous, both in government and private in- 
dustry. 


Il 


The great majority of the clauses which the Government either 
requires or permits to be used in its contracts deal with the terms 
of the agreement itself, or with matters directly related to contract 
perfomance by both parties.’ In the former group are clauses under 
such headings as: definitions,* changes,’ variation in quantity,® 
inspection,’ payment® and disputes.® In the latter group are clauses 
under such headings as: assignment of claims,’® federal, state and 
loca: taxes,'! and examination of records.’ 

However, there also exists another group of required" clauses. 
These clauses in no sense assist the procurement itself or the con- 
tract performance, but embody national social, economic and po- 
litical goals. They are implemented, at least in part, by imposing 





*See generally, 32 C.F.R. §§ 7.0C0-7.505-1 (1954, Supp. 1960); and 41 C.F.R. 
§§ 1-7.000 - 1-7.602-1 (1961); government contract clauses can conveniently be 
grou into three wry (1) those which the government requires to be used 
by the contracting federal agency in all procurements of a given class; see 
Standard Form 32 (General Conditions to used in virtually all supply con- 
tracts over $10,000) and Standard Form 23A (Standard Conditions to be used in 
construction contracts over $10,000), 41 Cre, is 1-16.901-32 and 1-16,901-23A 
(1961), respectively, and also 32 C.F.R. §§ 7.103, 7.203, 7.302, 7.420, and 7.503 
(1954, Supp. 1960); (2) those similarly required to be used whenever the con- 


tracting cy chooses to contract with respect to a specific subject, see 32 
CFR ‘104, 7.204, 7.303, 7.403 and 7.504 T1954, at 1960); and (3) those 
fievised™ ‘or use by the procuring activity itself and wholly in its discretion 


and with whatever changes from time to time are thought desirable in light of 
particular contracting needs. To the extent that these clauses are published, 
they may be found in such series as the Army Procurement Procedure, the = 
Procurement Directives and the Air Force Procurement Instruction. 

*32 CF.R. § 7.103-1 (Supp. 1960). 

*32 C.F.R. § 7.103-2 (Supp. 1960). 

*$2 C.F.R. § 7.103-4 (1954). 

"32 C.F.R. § 7.103-5 (Supp. I 

*32 C.F.R. § 7.103-7 (Supp. 1960). 

* 32 = 7108-8 Gu oes a 

10 32 R. 10: 

1 $2 C.F.R. § 7.103-10 Supp. 1900. It is hoped the reader — find of interest, 
Van Cleve, States’ Rights and Federal Solvency, 1959 Wis. L. Rev. 190. 

* 32 CFR. § 7.104- 55 3 cupP. 1960). 

See discussion note 3 supra. 
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restraints or requirements on government procurement. It is this 
last group with which this article deals. 

It is not intended here to defend or attack the enforcement of 
national objectives unrelated to procurement by means of imposing 
restrictions upon procurement. However, it is desirable to bear in 
mind that the federal government devoted roughly 20 billion dol- 
lars in the fiscal year 1960'* to procurement of supplies and con- 
struction.’* This amount is roughly a little over four per cent of 
the Gross National Product,* and it compares to a total of 22.6 
billion dollars spent in the same year for new plant and equipment 
by all manufacturing companies of durable and nondurable sup- 
plies.’ In other words, the federal government spent almost as 
much for plant and equipment in 1960 as the combined total indus- 
try purchases for similar items in the same period. 

It seems unarguable that when a single purchaser spends that 
much money in the market, the act of so doing creates social, eco- 
nomic and political situations. Thus, the choice before the Govern- 
ment is, in a sense, not whether it should burden its procurement 
processes with specific attention to social, economic and political 
goals. It is instead determining which social, economic and political 


purposes to pursue. 
Il 


Space limitations prevent detailed analysis of the various social, 
economic and political objectives which the Government has chosen 
to pursue through its purchasing activities. Consequently, the dis- 
cussions will focus on three particular clauses to suggest the various 
possibilities for implementation available to the Government and 
some of the problems inherent in or arising from the use of such 
clauses. It is hoped that a discussion of the genesis of these clauses 
and of the implementation of the national objective by federal 
agencies may lighten somewhat the obscurity surrounding the use 
of these “anti-procurement” procurement clauses. 

The political objectives of the Government will be discussed in 





“ The aes fiscal year is July 1-June 30. The fiscal year beginning 
July 1, 1959 is Fiscal Year 1960. 

%* Federal contract awards over $10,000 for su _ or construction in Fiscal 
Year 1958 were $21 billion; in Fiscal Year 1959, $0. 4 billion. Expenditures of the 
Department of Defense alone in Fiscal Year 1960 were $19.3 billion, and such 
expenditures for Fiscal Year 1960 are estimated to be $18.9 billion. Bupcet oF THE 
Unrrep States GOVERNMENT, M18 (Fiscal Year 1961); see also id. at M29, M33, 
M50-M54. 

% U.S. BuREAU OF THE CENSUS, STATISTICAL ABSTRACT OF THE UNITED STATES 304 
(8lst ed. 1960). 

™ Id. at 497. 
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light of the Humane Slaughter of Livestock requirements recently 
imposed through public law.’* The economic objectives of the 
Government will be illustrated by the 30 year old provisions of the 
Buy American Act.’ Achievement of the social objectives of the 
Government will be illustrated by a discussion of the requirements, 
imposed by executive order rather than public law, for nondiscrimi- 
nation in employment.” 

For the sake of convenience, all the federal procurement require- 
ments dealt with in this article have been arbitrarily cast into one 
of these three categories, depending on where the predominant im- 
pact of the clause seems to lie. However, this classification doesn’t 
imply that a particular clause serves only the objective under which 
it is discussed. Indeed, most of the clauses could rightfully be said 
to serve more than a single national objective, and the author cheer- 
fully concedes the validity of any reader’s view that a particular 
clause should have been discussed in a different portion of this 
article. wal 

NATIONAL POLITICAL OBJECTIVES 
I 


With due regard to the caveat expressed above,”* the prescribed 
clauses embodying political objectives of the Government include 
two clauses benefiting small business, “Utilization of Small Business 
Concerns”? and “Defense Subcontracting Small Business Pro- 
gram.”** Another clause, “Utilization of Concerns in Labor Surplus 
Areas,”** also embodies a political preference for certain classes of 
manufacturers. “Soviet-Controlled Areas”®® is also essentially a 





%* Humane Slaughter Act, 72 Stat. 862 (1958), 7 U.S.C. §§ 1901-1906 (1958). 

% 47 Stat. 1520 (1933), as amended, 41 U.S.C. §§ 10a-10d (1958). 

* Exec. Order No. 10479, 18 Fed. Reg. 4899 (1953); Exec. Order No. 10557, 
19 Fed. Reg. 5655 (1954). 

* See preceding paragraph. 

* 32 C.F.R. § 7.104-14 (Supp. 1960); 41 C.F.R. § 1-7.101-21 (1961). 

* 32 C.F.R. § 7.104-22 (Supp. 1960). This clause, like many others discussed in 
this article, is used, of course, only in contracts made by the military departments 
and agencies of the Department of Defense. Since that department spends an- 
nually well over 90% of all the money spent by the federal government for pro- 
curement of supplies and construction, no distinction is made in this article 
between clauses required by the department only and those required by the 
department and the rest of the federal agencies as well. See discussion note 15 
supra. Anyone interested in federal procurement practices is almost by definition 
interested in defense procurement requirements, and reference to the cited 
sources will in every case indicate in which contracts a particular clause is 
required. 

82 CF.R. § 7.104-20 (Supp. 1960). 
* 32 C.F.R. § 7.103-15 (Supp. 1960); see 32 C.F.R. § 6.403 (Supp. 1960). 
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political clause. And, the clause on “Humane Slaughter of Live- 
stock” is also political in nature.* 

The clauses providing for small business preference reflect the 
requirements of the two major procurement statutes that small 
business be given a fair proportion of the total purchases of govern- 
ment agencies. They also reflect the more specific requirements, 
looking to that end, of the Small Business Act.?* What a “fair pro- 
portion of total purchases” for small business amounts to, is an 
issue which certainly has not been resolved. It could be argued that 
the “fair proportion” is the ratio of the plant capacity of small 
business producers to total plant capacity in the field. Similarly, 
a good case could be made for achieving such proportion by main- 
taining the amount of business going to small business on an aver- 
age of recent years. Spokesmen for the Small Business Administra- 
tion have sometimes urged that a fair proportion for small business 
is 100 per cent of any procurement which is appropriate for pro- 
duction by small business. The reader will find these and many 
other interesting related questions discussed extensively in legal 
literature.** 

The preference for producers in labor surplus areas poses equally 
difficult problems.*® Department of Defense appropriation acts . 
in recent years have consistently contained the proviso that “no 
funds . . . shall be used for payment of a price differential on 
contracts hereafter made for the purpose of relieving economic 
dislocations.”*° This proviso states, in effect, the determination of 
Congress that businesses which have migrated from such older 
industrial centers as the Pittsburgh-Youngstown area and the for- 
mer New England textile producing areas to go to underindustrial- 





* See discussion, p. 569 infra. 

™ Armed Services Procurement Act of 1947, 10 U.S.C. § 2301 (1958); Federal 
Property and Administrative Services Act of 1949 § 302 (b), 63 Stat. 393, 41 U.S.C. 
§ 252(b) (1958); Small Business Act, 72 Stat. 384 (1958), 15 U.S.C. $5 631-647 
(1958). See particularly § 2[8] of that act, 72 Stat. 389 (1958), 15 U.S.C. § 637 


(1958). 
* E.g., Kefover, Small Business in Sig OT yr Research and Devel- 
opment Programs, 24 Law & ConTEMP. Pros. 132 (1959); Novick & Springer, 
Economics of Defense Procurement and Small Business, 24 Law & CoNTEMP. Pros. 
118 (1959); Odom, Current Congressional Attitudes Affecting Small Business and 
the Subcontractor, 16 Fen. B.J. 274, (1956); Shestack & Long, Small Businessmen 
and Government Contracts, 11 La. L. Rev. 426 (1951); Von Baur, Government 
Contracts: Small Business and the Law, 43 A.B.A.J. 605, (1957). 
*® These areas have been identified for most ial purposes as labor surplus 
areas D, E and F, designated the Secretary of Labor in Arga LaBor MARKET 
bey published bi-mon y the U.S. Department of Labor; see discussion, 
‘ infra. 
. “E.g., Department of Defense Appropriation Act, 1960, § 623, 73 Stat. 382 


(1959). 
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ized parts of the country should not be penalized by giving an 
economic advantage in federal procurement to the areas from which 
the manufacturers have departed and which are consequently suf- 
fering from high rates of unemployment. 


To date, the assistance given to suppliers in labor surplus areas, 
in light of this legal restraint, has been by setting aside a portion 
of appropriate procurements for negotiation with producers in 
labor surplus areas, at prices no higher than those obtained by 
competition on the other portion of the procurement. While this 
technique is as nearly certain as any can be to assure that no price 
differential will be paid, this matching of competitive bids is not 
required by law. The only requirement is an assurance that no 
price differential be paid.** This assurance could conceivably come 
from an expert analysis of the market, current procurement experi- 
ence or other techniques.** 

The prohibition of purchases from Soviet controlled areas is a 
simple recognition of the foreign policy of the United States. It is 
complicated only in a limited number of cases where Soviet con- 
trolled areas alone produce the needed supplies or where there is a 
possibility that products originating in a Soviet controlled area are 
being offered through non-Soviet areas such as Hong Kong or 
Macao.** 


II 


Perhaps the most interesting recent example of Congress’ use of 
government procurement as a device to enforce national political 
policy is revealed in the history of the Humane Slaughter Act of 
1958.** The debates in both the Senate and House of Representa- 
tives** and the reports** on the bill** which became the Humane 
Slaughter Act of 1958 deal very extensively with inhumane methods 
of handling, processing and slaughtering livestock in U. S. abattoirs. 
The proponents of the bill devoted themselves largely to a denun- 





*! Ibid. 

“Indeed, the matching of prices obtained on competitive procurement does 
not necessarily provide this assurance, for it is possible that if the entire pro- 
curement had been advertised, the unit price would have been less than the unit 
price bid on only a portion of the procurement. If so, requiring the labor-surplus 
producer to match the unit rice bid for a portion of the procurement results 
not only in paying a price di tial to him, but also in paying a higher price 
than necessary on the advertised portion as well. 

“32 CER §§ 6.401-6.403 (Supp. 1960). 

™ 72 Stat (1958), 7 U.S.C. §§ 1901-1906 (1958). 

* 104 Cong. Rec. 1608. 74, 15368-85, 15389-417 (1958). 

* H.R. Rep. No. 706, 85th Cong., Ist Sess. (1957); S. Rep. No. 1724, 85th Cong., 
2d Sess. (1 

" FLR. . 85th Cong., Ist Sess. (1957). 
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ciation of the inhumanity and waste in U. S. slaughterhouses, par- 
ticularly as contrasted with the humane practices followed in West- 
ern European countries. 

Section | of the act declares it to be the public policy of the 
United States “that the slaughtering of livestock and the handling 
of livestock in connection with slaughter shall be carried out only 
by humane methods.** This being a declared public policy, Con- 
gress could have enforced it through a great variety of devices, all 
of which it had employed in the past. Processors and slaughterers 
could have been required to register and obtain advance permission 
to do business, subject either to penalties for failure to meet pre- 
scribed standards or to periodic inspection.*® Perhaps the simplest 
method in many ways would have been the imposition of civil or 
criminal sanctions for violation of this public policy.*° 

Sometimes Congress has merely stated the public policy without 
any particular provision for enforcement.‘ Congress could have 
used its taxing power to regulate slaughterers and processors, per- 
haps by a requirement of a tax or franchise payment to do busi- 
ness.*? Congress has also from time to time provided for government 
inspection of manufacturing establishments or of products, to 
insure compliance with the law.** Obviously, there are other devices 
available to Congress to enforce public policy. It might have estab- 
lished a “National Council” which could publicize the desirability 
of using humane methods of slaughter and could encourage manu- 
facturers of slaughtering equipment to provide cheap and effective 
tools for humane slaughter.** Or having established a public policy, 
it could have left to the states responsibility to implement that 
policy acting under their police power to protect the public health 





* Humane Slaughter Act, 72 Stat. 862 (1958), 7 U.S.C. § 1901 (1958). 

” For registration, Securities and Exchange Act of 1934, § 6, 48 Stat. 885, 15 
U.S.C. 78(f) (1958); for prescribed standards, see 32 C.F.R. §§ 1.1101-1.1105-2 
(Supp. 1960). 

“ As to the possibility of civil sanctions, compare the penalty of $5 per laborer 
per day of the Eight-Hour Law, 27 Stat. 340 (1892), 40 U.S.C. $21, 324-326 
(1958); see also clause 21, Standard Form 23A, 41 C.F.R. § 1-16.901-23A (1961). 

the possibility of criminal sanctions, cf. 18 US: ae (1958), vor il 
it a crime in certain circumstances to hunt, trap, capture, willfully disturb or 4 
any bird, fish or wild animal in federal sanctuaries, re or meetin: nds 

“ See Small Business Act § 2([2}, 72 Stat. 384 (1958), 15 U.S.C. § 631 (1958). 

“ The federal tax on wagering, Int. Rev. Cope of 1954, §§ 4401-4414. This tax 
payment, while very modest in amount, is used to assist local law enforcement 
agencies in identifying those who may violate local law. 

“ The law requiring honest labeling of woolen products, Wool Products Label- 
ling Act of 1939, 54 Stat. 1128 (1940), 15 U.S.C. §§ 68-68} (1958). 

“This council could be put in the Business and Defense Services Administra- 
tion of the Department of Commerce. See U.S. GOVERNMENT ORGANIZATION 
MANUAL 1960-61, p. 290. 
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and welfare.*® It can be seen that Congress has available a wide 
range of enforcement tools in encouraging or requiring compliance 
with public policy, ranging from the simple statement of policy to 
the imposition of criminal sanctions. 


Il 


Instead of employing any of these devices, Congress in fact re- 
sorted to the technique of enforcement of public policy through 
restraints on the federal government’s procurement activities. Sec- 
tion 3 of the Humane Slaughter Act of 1958 provides first that the 
public policy declared in the act “shall be taken into consideration 
by all agencies of the federal government in connection with all 
procurement and price support programs and operations.”** This 
language probably had little effect on federal programs, particu- 
larly since the same section contains the further more specific pro- 
visions that “after June 30, 1960, [later changed in effect to August 
30, 19607] no agency or instrumentality of the United States shall 
contract for or procure any livestock products produced or processed 
by any slaughterer or processor which in any of its plants or in any 
plants of any slaughterer or processor with which it is affiliated 
slaughters or handles in connection with slaughter livestock by any 
methods other than methods designated and approved by the Secre- 
tary of Agriculture.”’** 





“Note 42 supra. 

“72 Stat. 862 (1958), 7 U.S.C. § 1903 (1958). 

“74 Stat. 255 (1960), 7 U.S.C.A. 1903 (Supp. 1960). 

“ Humane Slaughter Act § 3, note 46 supra. The section further provides that 
“each supplier from which any livestock products are procured by any agency of 
the Federal Government shall be required by such agency to make such statement 
of eligibility under this section to supply each livestock products as, if false, will 
subject the maker thereof to prosecution, section 287 of Title 18.” Congress may 
have intended this provision to assist federal agencies in the discharge of their 
responsibilities. If so, it is unfortunate that Congress provided that a false state- 
ment would be a violation of section 287, which makes it a crime to make or 

resent to any person or officer in the civil or military service of the United 
tates, or to any department or agency of the United States, any claim upon or 
against the United States or any department or agency, “knowing such claim to 
be false, fictitious, or fraudulent.” Prosecutions under this section must be on 
account of money claims against the Government, United States v. Bittinger, 24 
Fed. Cas. 1150 (No. 14599) (W.D. Mo. 1875). Further, it is necessary that the 
accused know that the claim was false, fictitious and fraudulent, Bridgeman v. 
United States, 140 Fed. 577 (9th Cir. 1905); United States v. Reichert, 32 Fed. 
142 (C.C.D.Cal. 1887). 

It is possible that the sponsors of the legislation had in mind 18 U.S.C. § 1001 
(1958), which makes it a crime to make any false, fictitious or fraudulent state- 
ments or representations to any department or agency of the Government. Both 
sections 287 and 1001 were once combined in 18 U.S.C. § 80 (1940), which was 
subsequently divided into two parts, one portion making it a crime to present 
false claims, and the other portion to make false statements. It would obviously 
be much simpler to prove that a slaughterer had falsely stated that he had fol- 
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After some delay“ and a false start,5° the Government proceeded 
to implement its responsibilities as thus set forth by the act.*! This 
implementation, in fact, supplied some provisions which the act 
had not specifically dealt with. First, poultry was excluded from 
the term “livestock product” despite the dictionary definition of 
livestock.*? Second, livestock product was defined as any article 
of food or any article intended for or capable of being used as food, 
for either humans or animals, which is derived or prepared, in 
whole or in part, from slaughtered livestock.** The law itself is 
silent with respect to whether livestock product includes only edible 
products, or whether the term may also include such other products 
as shoe and upholstery leather, glue, and wool. However, the de- 
bates in the House and the congressional reports on the bill which 
became Public Law 85-765, assist in the interpretation adopted in 





lowed humane methods of slaughter than to prove that a supplier to the Govern- 
ment (who may himself not be the actual slaughterer) claimed money knowing 
that such a claim was false and intending to defraud the Government. 

“The first published effort at general regulation was F.P.R. Notice No. 1, 
dated May 11, 1960. 

©The Military Subsistence Supply Agency, which is charged with primary 

bility for the procurement of meat and meat products for the ent 
of , issued a Notice to the Trade, Headquarters Notice No. 20 (60) June 1, 
1960, in which, ns papal without consultation with other defense cials, it 
exempted all purchases under $2,500 from the requirements of the law. This 
exemption, which is the same as the “small purchase” exemption in the Armed 
Services Procurement Act of 1947, 10 U.S.C. § 2304 (a) (3) (1958), would have had 
the practical effect of excusing compliance by a very great number of suppliers— 
where orders for small purchases or replenishing supplies, for example, were less 
than $2,500—and also of inviting a rather simple evasion had it been wished by 
simply purchasing whenever possible in lots costing less than $2,500 each. Almost 
immediately after the order was issued, its publication in a trade journal came 
to the attention of Senator Humphrey, 106 Cong. Rec. 12365-66 (1960), who de- 
nounced the exemption of small mpeg in vigorous language, pointing out 
that “there are no exemptions in this law. The law is ific.” Id, at 12366. The 
Army promptly withdrew the order, Army Circular No. 715-2, June 14, 1960. 
It may parenthetically be said that the Army’s original action created difficulties 
for everyone else, as well as for themselves, in the final implementation of the 
act, since the Senator’s statement made it difficult to provide any monetary floor 
to the regulations, even though there are obvious instances where small purchases 
of $25 or $50 may have to be made without obtaining the kind of certification 
which the act requires y- 

™ See 41 C.F.R. §§ 1-4.604 - i-4.607, 1-7.101-24 (1961). 

“ Ample warrant for this action is found in the colloquy between Congressman 
Hoffman who opposed the bill and an P =, ¢ vice-chairman of the 
House Committee on Agriculture and the author and sponsor of the bill in the 
House, as follows: 

“Mr. HOFFMAN. Are not chickens livestock?” 

“Mr. POAGE. Chickens are not livestock under the terms of this bill.” 

104 Cong. Rec. 1655 (1958). See also S. Rep. No. 1724, 85th Cong., 2d Sess. 
(1958), which states in the sectional analysis that the first section of the Senate 
bill “provides that the use of inhumane methods of slaughtering and handling 
of livestock and poultry is contrary to the public interest.” 

"41 CF.R. § 1-4.602 (1961). 
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the regulations.** It is entirely clear that both the supporters and 
opponents of the bill understood it to deal with edible livestock 
products only.®* 

In addition, the regulations provide that the requirements of 
the act will not be extended to federal contracts executed and to be 
performed outside the United States,** although there is nothing in 
the act itself which states this exception. Nevertheless, the debates** 
indicate that the intent of Congress was to affect only slaughtering 
and processing within the United States.** Additionally, the exten- 
sion of the requirements of the act to purchases made by the United 
States for consumption abroad would have imposed very serious 
hardships. U. S. vessels calling on foreign ports and U. S. missions 
located in countries where the approved techniques are not followed 
would experience great difficulty in procuring livestock products. 
Thus, executive implementation appears to be fully consistent 
with the congressional intent in enacting the legislation.*® 

It is of interest to discover how the ultimate federal implementa- 
tion of the act dealt with the ambiguous and complex language in 
section 3 of the law. The regulations first deal with the points 
respecting edible products and poultry and the exception for con- 
tracts executed and performed abroad. Then the regulations pro- 
vide that small purchases of livestock products may be made with- 
out requiring more than a simplified certificate by the supplier.®° 
Next, they provide that in cases of frequent purchases from the 
same supplier that the final requirement, a Statement of Eligibility, 
need not be obtained with every purchase, but only at reasonable 
intervals not less than annually." The Statement of Eligibility is 
required to be made by suppliers of livestock products to the 
Government, in which the supplier agrees that livestock products 
sold to the Government “conform to the requirements of the Hu- 
mane Slaughter Act of 1958.”%? Livestock products conforming to 
the requirements of the act are those which have been produced 
or processed “by those slaughterers and processors which, in all of 





Notes 35 & 36 — 
% 104 Cong. Rec. 1653-74, 15368-85, and 15389-417 (1958). See also Congressman 
Dawson (Utah), one of the sponsors of the House bill, at 104 . Rec. 1672 


(1958), and H.R. Rep. No. 706, 85th Cong., Ist Sess. (1957); and S. Rep. No. 
1724, 85th Cong., 2d (1958). 

41 CF.R. yi-4.608 “isl 

* See note 5: 


5 See - aig r mgheer at 8, 72 Stat. 862 (1958), 7 U.S.C. § 1903 (1958). 
® But see 106 Cong. Rec. 12365-66 (1960) and cf. the regulations’ treatment of 
the beg sr definition, note 53 supra. 
See discussion note 50 9, E48 
a4 CFR. cues hie _— (1961). 
@41 CFR. Si 05 Se 
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their plants and in all of the plants of slaughterers and processors 
with which they are affiliated, slaughter, and handle in connection 
with slaughter, livestock only by methods designated as humane by 
the Secretary of Agriculture” or livestock products slaughtered in 
accordance with the ritual requirements of the Jewish faith.® 
Suppliers finally are warned that making any false statement or 
submission of any false claim will subject them “to punishment as 
provided in Title 18, United States Code, Crimes and Criminal 
Procedure.”® 


IV 


It is interesting to note that Congress probably chose an effective 
method of enforcing the public policy set forth in the act. While 
the majority of government purchases of meat in the United States 
are made by the Military Subsistence Supply Agency in Chicago, 
many other purchases are made throughout the United States by 
the Veteran’s Administration, the Indian Bureau, the Department 
of Health, Education and Welfare and by military and naval instal- 
lations exercising local purchase authority. It seems a reasonable 
assumption that many of the major suppliers of meat products will 
prefer to be in a position to execute the Statement of Eligibility 
rather than forego the possibility of any federal business. It is also 
likely that some suppliers will in fact forego that business rather 
than institute the production changes which would enable them to 
execute the Statement. It should be noted that Congress did not see 
fit to impose any penalties on such persons, or to expose the humane 
or inhumane methods to the attention of the public, which of 
course could have been done directly** or indirectly. 





41 C.F.R. § 14.605 (d) (1961), and 72 Stat. 862, 864 (1958), 7 U.S.C. §§ 1901, 
1906 (1958). 

“41 C.F.R. § 1-4.605(d) (1961). Note that the implementation employs a con- 
siderable measure of self help in the warning language. There is, of course, no 
reason why the regulation cannot add of its own accord a provision that a false 
statement on the Statement of Eligibility will render the supplier subject to 
prosecution under 18 U.S.C. § 1001 (1958), which would possibly be so even 
without a specific caveat to suppliers. It is possible to speculate, however, that 
the result of the warning in the Statement may be the kind of commingling of 
false claims and false statements which led Congress to separate the former 18 
US.C. § 80 (1940) into two separate sections. See note 48 supra. 


® This could have been done through provision for fines for non-compliance. 
See note 40 supra. 


® This could have been accomplished by permitting companies using humane 
methods to make that fact publicly knowm through advertisements or on their 


packages of meats. 
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NATIONAL ECONOMIC OBJECTIVES 
I 


The clauses embodying the economic objectives of the Govern- 
ment are almost antique, if contrasted with those discussed in the 
preceding section which deal with political objectives. They have 
received extensive attention in legal literature’? and will be dis- 
cussed only very briefly here. These are the Eight-Hour Law of 
1912—-Overtime Compensation,®°* Walsh-Healy Public Contracts 
Act,®*® Davis-Bacon Act,’° Excess Profits," Copeland Act,” Prefer- 
ence for Certain Domestic Commodities,’* and the Cargo Preference 
Act."4 


The Eight-Hour Law clause requires federal supply or construc- 
tion contractors to pay employees time-and-a-half for any hours over 
eight a day worked on a government contract. Interestingly, there 
are two penalties for violation of this agreement—withholding of 
the necessary money to pay laborers or mechanics at the contractual 
rate,”> and a further penalty of five dollars per day per laborer or 
mechanic who is not compensated in accordance with the con- 
tractual agreement.’* The latter penalty is withheld from contract 





“ E.g., Gantt, Labor Provisions of Government Contracts and Subcontracts, 16 
Fep. B.J. 331 (1956); Shiskin, Problems be ag Rogen 10 Law & CONTEMP. 
Pros. 613 (1944); Note, 43 Cornett L.Q. 495 (1958); Note, 27 Va. L. Rev. 509 
(1941). 

* 32 C.F.R. §§ 7.103-16, 12.303-1 (Supp. 1960); 41 C.F.R. §§ 1-7.101-16, 1-12.303-1 
(1961); Eight-Hour Law of 1912, 37 Stat. 137, 40 U.S.C. Hy 324-326 (1958). 

© 32 C.F.R. § 7.103-17, 12.604 (Supp. 1960); 41 C.F.R. §§ 1-7.101-17, 1-12.604 
(1961); Walsh-Healey Public Contracts Act, 49 Stat. 2036 (1936), 41 US.C. §§ 
35-45 (1958). 

™s2 CFR. §§ 7.104-1, 12.403-4 (1958), 12.403-1 (Supp. 1960); Davis-Bacon Act, 
46 Stat. 1494 (1931), as amended, 40 U.S.C. § 276a-1 - 276a-7 (1948). 

™ $2 C.F.R. § 7.104-11 (Supp. 1960). See 10 U.S.C. §§ 2382, 7300 (1958). Since 
this clause may also be regarded as embodying a social objective of the Govern- 
ment, see pp. 592-600 infra. 

* $2 C.F.R. Regge -2, 12.403-1 (5) (Supp. 1960), 12.403-4 (1958); Copeland Act, 
48 Stat. 948 (1934), as amended, 40 U.S.C. 276c (1958). See Anti-Kickback Act, 
62 Stat. 740 (1948), 18 U.S.C. 3 874 (1958). 

32 C.F.R. §§ 7.104-13, 6.305 (Supp. 1960). This is the so-called Amend- 
ment to successive Department of Defense Appropriation Acts, applying buy 
American requirements with respect to procurement of certain food, clothing 
and fibers very much more rigorously than the Buy American Act itself; see, ¢.g., 
Department “ Defense Appropriation Act, 1960, § 623, 73 Stat. 382 (1959). 

$2 C.F.R. ty one 19, 1.309(d) (Supp. 1960). Cargo Preference Act, 68 Stat. 
832 (1954), rs Cf 1241 (b) (1958), and 10 U.S.C. § 2631 (1958). 

™ Clause 25 of = ard Form 23A, 41 C-F.R. § 1-16.901-23A (1961) and note 

especially clause 26 of that standard form, which pan insertion of this and 
the other “labor provisions” in subcontracts under federal prime contract and 
also provides that Seach of any of these provisions shall be grounds for termina- 
tion of the contract by the Government, at the risk of the contractor; see clause 5 
“Termination for Default,” of Standard Form re - at para. 5. 

™ Clause 21 of Standard Form 23A, id. at para. 2 git . 


eee 


= 


we 


GT ane epee as ts tee. 


ee ee + 


Se 














578 WISCONSIN LAW REVIEW [Vol. 1961 


payments for the sole use of the Government. The Walsh-Healy 
Act clause incorporates into all federal supply contracts over 10,000 
dollars the regulations of the Secretary of Labor issued pursuant 
to that act’? which establish maximum hours and minimum wages 
for employees. The Davis-Bacon Act clause does essentially the 
same job for employees in the construction trades under federal con- 
struction contracts over 2,000 dollars."* The Copeland Act clause 
prohibits “kickbacks” to employers of the wages required to be 
paid to employees by the clauses discussed above."® The purpose of 
the Excess Profits clause is to require the return of any profits on 
federal contracts for aircraft®® or naval vessels* in excess of 12 per 
cent of the contract price. The Preference for Certain Domestic 
Commodities clause requires, with few exceptions, the procurement 
of domestic food, clothing and fibers; the Cargo Preference clause 
enforces the extensive legal preferences for U. S. flag privately 
owned ships. 
I 


The economic provision which appears to give more difficulty 
than any of the others, at least today, is the Buy American Act.*? 
Perhaps because of the date of enactment, it is generally thought 
of as a depression measure. However, “Buy American” restrictions 
were enacted as early as 1844,** and for many years thereafter such 
restrictions were incorporated into substantive legislation and 
appropriation acts.** 

The opposing views with respect to the economic policy em- 
bodied in the act were expressed in the 1933 debates and remain 
valid today.** Senator Gore of Oklahoma, opposing the legislation, 
stated: 

Mr. President, I may want to offer some amendments to this 


proposition myself. I may wish to offer amendments providing 
that no State shall buy anything that is not produced within 





741 CFR. § 1-12.602-2 yeu 


™ See 29 C.F. 1.1-1.1 1961) for the Secretary of Labor's lations 
D | Reng iy Cupp: owe 


ander the Davis- 
™ See 29 C-F.R. §§ 3.1-3.8 (Supp. 1961), for the Secretary of Labor’s regulations 
the pra 
"See 10 US.C. 
™ See 10 US.C. 
* Note 19 su; 


* Rev. Stat. § 69 (1875), 2 U.S.C. § 109 (1 
™ See, ¢. SoH Act 1802, § 1, 12 12 Stat. 54; RIT Cone, Cen. 190 tion Act of 


1865, § 7, 13 Stat. 467; 12 Comp. 932); and 11 Com oe eee 
*On this su » see Chane Domestic’ v. Forei, 
Problems in Fe Government Contracts: Buy American Act and Executive 


Order, 7 J. Pus. L. 378 (1958). 
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the State, and that no county shall buy anything that is pro- 
duced outside the county, and that no farmer shall be allowed 
to buy anything at all or sell anything that grows on his farm, 
and also offer a motion that the American eagle shall be dis- 
placed as the emblem of the Republic and a terrapin be sub- 
stituted in its stead—a terrapin closed up in its shell and her- 
metically sealed. If trade is a curse let us stop it.** 


Senator Smith of South Carolina said: 


Mr. President, some wise one said, ‘A false principle wrought 
into real life will work itself out in disaster.’ It makes no dif- 
ference how plausible it may seem at the time of its adoption, 
it makes no difference how the circumstances may justify its 
incorporation into our real life, you and I in the Capital of 
America have no right to incorporate into the laws of this 
country that which we know by experience and logic and reason 
has been disastrous to the masses of the people and of ques- 
tionable benefit in the long run to the protected interests.*’ 


On the other hand, Senator Johnson of California stated: 


. . - I say that if an American industry can bring to us 
manufactured in an American factory, and can with American 
workmen produce those goods for use upon a building bein 
constructed by the United States of America, though its bi 
may be a dollar or two or five or ten or a hundred dollars higher 
than the bid for the same sort of thing manufactured abroad 
by foreign workmen in a foreign factory, 1 want the bid award- 
ed to the American factory and to the American workmen. 
That is exactly what this amendment does and nothing more, 
and that is the issue that it presents here today.** 


Senator Copeland of New York said: 


When we find almost every manufacturing establishment in 
America out of business, no smoke belching from the smoke- 
stacks of most of these establishments, millions of men and 
women out of work, twelve or fifteen millions without em- 
ployment, in my State a million families being supported en- 
tirely by charity, and the same thing as to increasing numbers 
throughout our country—it is testified this morning that near- 
ly 5,000,000 families in America are now being taken care of 
by charity, representing 25,000,000 of our people—it is time 
that we thought ong about any measure which has in it 
the hope of greater employment and the relief of human dis- 
tress... . I resent it when any man imputes to me a failure to 
follow democratic principles if at times I advocate a protective 
tariff which protects the American workingman against the 





76 Cong. Rec. 2868 (1933). 
"76 Cong. Rec. 3258 (08 . 
* 76 Cong. Rec. $262 (1933). 











580 WISCONSIN LAW REVIEW [Vol. 1961 


serf and pauper labor of Europe; and that is exactly my po- 

sition.*® 

While the Buy American Act and the 1949 amendment to it® 
pose a great variety of highly interesting legal problems to the pro- 
curement specialist, the following discussion is devoted chiefly to 
the way in which this procurement law has been used by the ex- 
ecutive branch to enforce changing concepts of public policy. A 
necessary preliminary discussion of the provisions of the act to 
show the context in which the procurement policy operates is also 
included. 


Ill 


The Buy American Act consists of two separable parts—provisions 
applicable to supply contracts,** and provisions applicable to con- 
struction contracts.*? While the act’s provisions affecting these two 
kinds of contracts are not unlike, they are divergent in a manner 
which has become highly significant. Section 2 of the act,®* which 
applies to supply contracts, provides that American supplies must 
be bought for use within the United States, except in three sit- 
uations: 


(1) If the supplies are of a kind or class which are not pro- 
duced in the United States in sufficient and reasonably 
available commercial quantities and of a satisfactory qual- 
ity; or 

(2) if it is inconsistent with the public interest to buy Amer- 
ican; or 

(3) if the cost of buying American is unreasonable. 

Section 3 of the act,®* which applies to construction contracts, 
does not itself contain specifically an exemption for construction 
materials which are not available in the United States. However, 
this omission is remedied, with respect to any manufactured sup- 
plies used in the construction, by a reference in section 3 to the 
provisions of section 2 regarding such manufactured supplies, and 
by the 1949 addition to the act.® Section 3 of the act also provides 





"76 yar thaw $257 (1933). At the time of enactment of the Buy American 
Act, 12 million people were then unemployed, id. at 3258, and using the factor 
of five in Senator Copeland’s statement, it can be estimated that 60 million 
le were su ted by charity or public assistance. 

* 63 Stat. 1024 (1949), 41 U.S.C. § 10d (1958). 

*™ Roughly, those for procurement of personal property. See note 1 supra. 

* Roughly, those for construction of public buildings or public works. See 
note 2 supra. 

47 Stat. § 1520 (1933), 41 U.S.C. § 10a (1958). 

47 Stat. § 1520 (1933), 41 U.S.C. § 10b (1958). 

* Note 93 supra. 
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for an exemption from the injunction if buying American would 
be “impracticable” or “would unreasonably increase the cost”. Thus, 
even though sections 2 and 3 of the act state the bases for exemp- 
tions in different language—which normally would certainly give 
rise to an assumption that different tests were intended—over the 
years, government procurement specialists have been unable to find 
any significant distinction between “cost to be unreasonable” and 
“unreasonably increase the cost”, on the one hand, and “incon- 
sistent with the public interest” and “impractical to make such 
requirement”, on the other hand. 

However, sections 2 and 3 do vary in another basic respect. Sec- 
tion 2 restricts the actions of the head of an executive department 
—he shall acquire for public use only certain kinds of supplies. 
Also, section 2 is applicable only to the end item purchased and, 
by administrative extension, to components furnished directly to 
it.°* Section 3 of the act, however, does not impose any require- 
ments with respect to materials to be purchased by the head of the 
department. Instead, it establishes a requirement to be incorpo- 
rated in contracts for construction and construction materials. 
This requirement provides that in every contract for a public build- 
ing or public work there shall be a provision that only certain sup- 
plies shall be used by “the contractor, subcontractors, material, men, 
or suppliers’.** The quoted language has the further effect of 
applying the provisions of section 3 in depth. That is, the buy 
American restrictions on construction contracts apply all the way 
from the supplier of construction materials to the processor, to the 
assembler, to the specialty subcontractor, and eventually to the 
prime contractor. They do not apply just to the end item and com- 
ponents furnished directly to it, as is the case in supply contracts. 

Sections 2 and 3 also differ in one further respect which had al- 
ways been thought to be of no significance, until issuance of Ex- 
ecutive Order No. 10582.°* This is that the exceptions allowed in 
section 3—unlike the similar exceptions allowed in section 2—be- 
cause of high domestic price or impracticality of using the domestic 
material must be found to exist by the head of the department, and 
“an exception shall be noted in the specifications as to that partic- 
ular article, . . . and a public record made of the finding which 
justified the exception.”** This difference posed one of the most 





* Ibid. See also 32 C.F.R. §§ 6.101 (a) 6.101 (b), 6.102 (Supp. 1960). 

* Note 94 supra. 

19 Fed. Reg. 8723 (1954), and note a 41 USC. § 10d" se i 
* Note 94 supra. 
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difficult problems of interpretation of the administrative imple- 
mentation of the act, as will be discussed below.?© 


IV 


Shortly after the Buy American Act was passed, the Treasury 
Department, which then exercised procurement regulatory author- 
ity for the executive branch, issued an order providing that un- 
reasonableness of price would be determined by adding 25 per cent 
of the foreign bid to that bid, plus duty and transportation costs, 
for purposes of bid evaluation. So great a differential in favor of 
domestic suppliers, particularly considering the higher import du- 
ties of those days, had the effect of drastically limiting procure- 
ment of any foreign supplies. 

On June 19, 1952, the Department of Defense departed some- 
what from the Treasury Department's regulation by issuing a di- 
rective prescribing different tests for determination of unreason- 
able price and inconsistency with the public interest. This di- 
rective provided that for purposes of evaluation certain small pur- 
chases would be evaluated by the doubling of the bid offering for- 
eign products. However, the major defense purchases would be 
made from American or foreign products without an especial pref- 
erence for domestic producers, after careful consideration of certain 
strategic and foreign economic factors. This directive, while it 
varied considerably from the rule followed elsewhere in the Gov- 
ernment, was not challenged, and there was undoubtedly adequate 
authority in the Department of Defense for its issuance.*** During 
World War II and the Korean action, the vast majority of govern- 
ment procurement had been negotiated pursuant to wartime au- 
thority,’ and those procurements had been made without especial 
reference to the origin of the products purchased.’ 

By the early 1950’s the world economic situation had changed 
considerably from that which had prevailed in 1933.1 There was 
very nearly full employment in the United States. European pro- 
ducers—especially England, Switzerland, Germany and Italy—and 
Asiatic producers—notably Japan—were vigorously competing in 





584-89 infra. 
The hen T Department of Defense Directive § 4105.22, cancelled February 21, 


1  Tbid. 

8 See First War Powers Act, Title II, § 201, 55 Stat. 839 (1941), as amended, 
© Se S| Se See (now lapsed); and § 2(c) of the Armed Services 
ee Act, 10 US.C. § 2304 (c) (2968). 

mF 


8 See pp. 586-91 
1 See Shenson oes7e-80 supra. 
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the world market, often with products of high quality, priced well 
below American equivalents. Finally, the volume of federal pro- 
curement in this country had not declined to the low levels of the 
1930's, but had remained at nearly wartime levels. 

In this context, two points of view suggested modification of the 
buy American prohibitions. Probably the more potent was the 
view that the United States was following a foreign economic policy 
which favored freedom of trade. Foreign and defense policy also 
had been active in promoting the industrial capacity of nations 
throughout the world—“trade, not aid.” The observance of an ex- 
clusive buy American policy by the United States Government 
seemed greatly at variance with these national objectives. 

The other point of view centered on the need for economies in 
government spending. Observance of buy American restrictions 
meant not only that it was harder to purchase the less expensive 
products from abroad, but also that the goad of foreign competi- 
tion in some cases might be removed from American bidders on 
government procurement.’ 


V 
A. Price Differential 


On December 17, 1954, the President issued Executive Order No. 
105821°* which radically altered the application of the Buy American 
Act. It stated that the bid or offered price of materials of domestic 
origin shall be deemed to be unreasonable, or the purchase of such 
materials shall be deemed to be inconsistent with the public in- 
terest, if the bid or offered price of such materials exceeds the sum 
of the bid or offered price of like materials of foreign origin plus a 
differential to be computed in accordance with paragraph 2 (c) of 
the Executive Order. Paragraph 2 (c) provided alternative bases 
for computing the differential. One was to add 10 per cent to the 
foreign bid, exclusive of applicable duty and costs incurred after 
arrival in the United States. The second method of computation 
was to add 6 per cent of the bidder’s “offered price” of foreign ma- 
terials. This phrase was defined by paragraph 1 of the Executive 





1% It is possible to speculate that the B erage | practices of certain major a 
of electrical equipment, which resulted in conviction of the companies and many 
of their major officers for violation of the anti-trust laws, would not have been 
effective in the face of vigorous foreign competition. See Wall Street Journal, 
Jan. 9, 1961, aly col. 3; Jan. 10, p. 10, col. 3; Jan. 12, p. 12, col. 4; and Jan. 13, 
B 10, col. 4. also wet The Buy American Act: A Review and Assessment, 

1 Cotum. L. Rev. 430 (1961). 

18 19 Fed. Reg. 8723 (1954). 

1° 19 Fed. Reg. 8723, § 2 (1954). 
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Order as including applicable duty and all costs incurred after 
arrival in the United States.*?° 

These alternate methods of computation were designed to permit 
a continuation of somewhat divergent practices by executive agen- 
cies with respect to whether the buy American differential was 
added to the foreign bid price before or after adding the applicable 
duty.** However, in a study published several years later, it be- 
came clear that executive agencies had not adopted the 10 per cent 
formula, for understandable reasons.’? Bids offering dutiable sup- 
plies almost always include applicable duty without detailing the 
amount of duty included. Contracting officers outside of Washing- 
ton and thus not within easy- telephone communication with the 
Department of the Treasury, would have a considerable difficulty in 
determining what duty was currently in effect. Furthermore, con- 
tracting officers anywhere would have difficulty in determining 
which duty the bidder had determined to be applicable in sit- 
nations where the tariff regulations would be difficult to apply." 
For these reasons, deducting duty from a bid before figuring a 10 
per cent differential isn’t a practical possibility. Even if the bid 
were to specify the duty included, most contracting officers would 
feel an obligation to check the figures. 

The 6 per cent formula, on the other hand, proved very simple 
to apply, particularly since most invitations for bid require that 
the price include all costs necessary for delivery of the product to 
its place of destination. 

B. Exempted Purchases 

Paragraph 3 of the Executive Order No. 10582 specifically ex- 
empted from its application four classes of procurement in addi- 
tion, of course, to the “unavailable” supplies and supplies for use 
outside the United States, exempted by the act itself.1** The first 
exception in paragraph 3(a) is an authorization to reject a low 
domestic bid in order to purchase foreign material. Examples where 
this technique might be applied would include preclusive buying 





019 Fed. Reg. 8723, § 1 (c) (1954). 

44 This occurred despite the recital in the preliminary language in the Execu- 
tive Order that the reason for its issuance was to provide a uniform basis for 
determinations under the act, 19 Fed. Reg. 8723 (1954). 

™ Bureau of the Budget Memorandum of September 1, 1960. The Panama 
Canal Co. had followed the 10% formula, possibly because no import duties 
apply to the supplies it purchases for use in the Canal Zone. 

™* For example, regarding some manufactured construction supplies such as 
wailboard, difficulty would arise in determining whether the duty for paper 
products or the di t duty for wood products had been applied. 

4419 Fed. Reg. 8723, § 3 bey: ‘ 

48 See pp. 580-81 supra and 47 Stat. § 1520 (1933), 41 U.S.C. §§ 10a, 10d (1958). 
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of scarce commodities and procurements affecting foreign policy 
objectives. 

The other three exceptions permit, in effect, the granting of an 
additional preference to domestic suppliers in three classes. Para- 
graph 3(b) of the order states that nothing in the order shall af- 
fect the authority or responsibility of an executive agency to place 
a fair proportion of its total purchases with small businesses, in 
accordance with small business preference laws.'!* Similarly, ex- 
ecutive agencies are not limited by the order in the exercise of their 
authority or responsibility to reject a foreign bid where the low 
domestic supplier undertakes to produce “substantially all” of the 
goods in areas of substantial unemployment as determined by the 
Secretary of Labor.*"" 

For many years the preference for producers in labor surplus 
areas was not particularly significant, since the number of such areas 
was not great. Also, it only rarely occured that the low domestic 
bidder was both a producer in a labor surplus area and also had 
bid within 12 per cent of the low foreign bid. However, recent 
Department of Labor publications have added an increasing num- 
ber of large manufacturing centers to the list of areas of substan- 
tial unemployment,™*® and consequently the likelihood of this oc- 
curing is greater. This has in turn led to a need to prescribe more 
exact regulations to define what is meant by producing “substan- 
tially all” in areas of substantial unemployment.'® 

The order provides that nothing in it affects the authority or 
responsibility of the executive agencies to reject a foreign bid if 
such rejection is necessary to protect “essential national-security 





116 See Armed Services Procurement Act of 1947, § 2 (b), 10 U.S.C. § 2301 (1958); 
Federal Property and Administrative Services Act of 1949, § 302 (b), 63 Stat. 393, 
41 USC. § 252 (b) (1958); and Small Business Act of 1953, § 202, 67 Stat. 232, as 
amended, Small Business Act. § 2, 72 Stat. 384 (1958); 15 U.S.C. § 631 (1958); 
see pp. 586-88 infra. 

"7 See p. 889 infra. Section 3(c) adds a proviso that “nothing in this section 
shall prevent the rejection of a bid or offered price which is excessive.” 19 Fed. 
Reg. 8723 (1954). This proviso would seem to suggest that in certain cases even 
the low domestic bid offering production in a labor-surplus area would be ex- 
cessive compared to the low foreign bid. 

48 Labor-surplus areas D, E and F contained in AREA LABOR MARKET ‘TRENDS, 
published bi-monthly by the U.S. Department of Labor. 

19 See 32 C.F.R. §§ 1.800 - 1.806-5 (Supp. 1960). Executive agencies have gener- 
ally agreed to use a standard additional factor, also 6%, for the preference given 
to labor surplus and small business producers. See 32 C.F.R. § 6.104-4 (Supp. 
1960). In this connection it should be noted that to gain the added preference, 
the small business or labor surplus supplier must be the low domestic bidder, 
since a preference for one domestic bid over another is contrary to law. See p. 
589 infra and Armed Services Procurement Act of 1947, § 3, 10 U.S.C. § 2304 
(1958); Federal Property and Administrative Services Act of 1949, § 303, 63 Stat. 
393, 41 U.S.C. § 255 (1958). 
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interests,” after receiving advice with respect to such interests from 
an officer designated by the President for that purpose.’#° This 
provision has been deemed to apply only where problems of a de- 
fense mobilization base are present.’** These considerations have 
proved troublesome where a particular domestic industry relies 
heavily on defense procurement for its continued existence, in- 
stead of on sales to other domestic and to foreign consumers. For 
example in recent years European producers have consistently un- 
derbid domestic producers for heavy hydroelectric equipment such 
as electric generators, turbines and transformers. The Office of 
Civil and Defense Mobilization has in some instances recommended 
award to domestic firms offering hydraulic turbines despite a price 
differential greater than 12 per cent. However, in many cases it has 
not found that rejection of the foreign bid is necessary to protect 
essential national security interests.1?* 

Perhaps because of the habit of buying domestic hydroelectric 
equipment, some agencies of the Government imposed requirements 
which had the outward appearance of erecting higher obstacles to 
the foreign bidders in this field. One such requirement was that 
any successful bidder have available in the United States or Canada 
facilities with which he could repair or replace any equipment. 
Another was the addition to a foreign bid of a factor of several 
hundred thousand dollars, representing the agency’s estimate of 
the added costs of inspecting the goods at a foreign location and 
conforming metric measurements to U. S. standard measurements. 
If obstacles these be, they seem not to have proved insurmountable. 

Government procurement specialists are sometimes troubled by 
the fact that application of section 3 of the Executive Order seems 
to result in an advertised procurement in giving a preference to 
a high bidder over a low bidder, something not usually permitted. 
This preference is, however, legally justified on the following 
reasoning. The act itself creates an absolute preference, subject to 
stated exceptions, for all American producers. The Executive Or- 
der defines the limits of these exceptions for all procurements, ex- 
cept those involving one or more of the four situations set forth 





19 19 Fed. . 8723 § 3(d) (1954). In 1955 the President designated the Di- 
rector of the of Civil and Defense Mobilization to give such advice. 


1m $2 C.F.R. §§ 6.1044(c) (2) (i) (Supp. 1960). 

18 See popes of Office of Defense Mobilization on Petition of the National 
Electrical Manufacturers Association, 1957, and the 1959 Report of Office of Civil 
and Defense Mobilization on a petition from the same organization and General 
—— and Westinghouse Co.'s. See also Knapp, op. cit. supra note 107, at 
44 i 
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in paragraph 3.12 These four situations, one of which relates to 
small business suppliers and another to labor surplus suppliers, 
thus become, in effect, exceptions to the definition of the Act's 
exceptions. Consequently, the net result of paragraph 3 of the 
Executive Order is to remove the application of the order’s force 
with respect to the four situations enumerated in paragraph 3. It 
leaves those situations, in effect, as they were under the act itself— 
that is to say, with an absolute preference for domestic suppliers, 
subject to undefined exceptions which rest in the discretion of the 
head of the agency. 

On this reasoning, the head of the agency is thus left free under 
section 3 (b) to apply the Buy American Act to purchases from small 
business. There are no other restraints imposed on the exercise of 
his discretion. The Department of Defense has determined that 
under the act a 12 per cent differential in favor of domestic small 
business suppliers over suppliers offering foreign goods does not 
make the price unreasonable or the purchase inconsistent with the 
public interest.'** 

Section 5 of the Executive Order contains a provision which would 
appear to allow suspension of the order whenever an agency head 
wishes to do so, with only the requirement that he report his 
actions to the President within thirty days. The White House press 
release announcing issuance of the order does not explain the pur- 
pose of section 5, but it is thought to have been added at the urg- 
ing of the Department of Justice. That Department may have been 
concerned with the fact that the act vests discretionary authority 
for its implementation in “the head of the department or inde- 
pendent establishment concerned.”!*5 If this were the basis for 
adding section 5, the concern would not appear to be substantial. 
The language of the act suggests only that the determination be 
at the agency-head level. In these circumstances the President ap- 
pears to be well within his rights in directing the limits within 
which the statutory discretion will be exercised. The control of 
the exercise of discretion vested by statute in named officials has 
quite regularly been exercised by the heads of executive depart- 
ments within which those officials operate. This control has been 
exercised particularly by the Secretary of Defense with respect to 
statutory discretion vested in the Secretary of War or Navy and 
by the Secretary of Health, Education and Welfare with respect 





— pp. — — 
= Stat. § 1520 11938), 41 US.C. §§ 10a, 10b (1958). 
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to statutory authority vested in the Surgeon General, the Admin- 
istrator of the Federal Security Agency, and others. In any case 
section 5 poses a difficult problem for the agency head, since it 
purports to leave him free to exercise discretion, while providing 
him with the President’s views on how that discretion should us- 
ually be exercised. In this situation, the Department of Defense, 
for example, seems to have given no effect to section 5 in its im- 
plementation in the Executive Order.'** 

The Department of Defense has used the exemption in the act 
relating to inconsistency with the public interest to permit selected 
supplies “of a military character or . . . involved in programs of 
mutual interest to the United States and Canada” which are 
mined, produced, or manufactured in Canada to be treated as 
if they were American supplies.** This determination seems fully 
in accord with the requirements of Executive Order No. 10582, 
assuming that the Executive Order does not preclude determina- 
tions relating to what is inconsistent with the public interest over 
and above the application of the 6 per cent price differential.1** 

In fact, the Department of Defense has created two categories of 
Canadian supplies. First, the listed supplies discussed above, are 
permitted to compete with domestic supplies, without the addition 
for evaluation purposes of either the 6 per cent buy American 
differential or of any applicable duty. Second, Canadian supplies 
not so listed, are permitted to compete without the addition of the 
6 per cent buy American differential, but with the addition of 
any applicable duty for purposes of bid evaluation.'*® One effect 
of this preferential treatment for Canadian supplies would appear 
to be the development in Canada of sources of supply for products 
needed in time of emergency, thus effectively broadening our de- 
fense mobilization base.*° 





1% See 32 C.F.R. § 6.000 (Supp. 1960). 

1 32 C.F.R. § 6.103-5(a) (Supp. 1960). 

4819 Fed. Reg. 8725, § 2(b) (1954). 

%* The addition of duty is stated to be for bid evaluation purposes, since the 
Department of Defense and other defense agencies may obtain an exemption in 
“em cy purchases of war material abroad” from payment of duty, 10 U.S.C. § 
2383 (1958). Thus, in appropriate circumstances, the Department of Defense may 
add duty to a bid offering foreign supplies for purposes of comparing that bid 
to bids offering domestic supplies, yet the Department of Defense may not pay 
the foreign supplier any amount for duty if the contract is awarded to that sup- 
plier, thus, of course, reducing the total cost to the Department of Defense, some- 
times by a significant amount. 

” Interestingly, the inconsistency with the public interest found here is based 
on a 1942 agreement reached at Hyde Park between President Roosevelt and 
Prime Minister King in which it was agreed that the two countries would co- 
operate fully in defense production. 
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C. The “Substantially-All” Rule 

One aspect of Executive Order No. 10582 which has not received 
the amount of attention which the 6 per cent rule has attracted, 
but which is in many ways of greater significance, is the “substan- 
tially all” definition, found in section 2 of the Executive Order. 
Both sections 2 and 3 of the act require the procurement of sup- 
plies manufactured in the United States “substantially all from 
articles, materials, or supplies” which are themselves mined, pro- 
duced, or manufactured in the United States.*1 Prior to 1954, a 
manufactured article was considered to be manufactured prin- 
cipally in the United States if at least 75 per cent of the cost of 
the completed item was attributable to domestic manufactured 
items.'*? The Executive Order, first, and most significantly, changed 
this percentage to 50, and second, provided that the 50 per cent 
test was to be applied to the cost of the products used in the 
completed item.1* 


D. Scope of the Order 


It is worth pausing here to consider two questions which arose 
with respect to the scope of the Executive Order: (1) Does it ap- 
ply to construction contracts at all? and (2) Does it apply to 
contracts, either for construction or for supplies, if the contracts 
are made by negotiation or are cost-type contracts? 

It was stated above that the requirement of section 3 of the 
act, that exceptions to the buy American rule be stated in the 
specifications, had created particular problems in applying the cri- 
teria in Executive Order No. 10582 to construction contracts to 





™ 41 US.C. §§ 10a, 10b (1958). 

42 This requirement was part of the early Treasury Department regulation 
under the act, see pp. 584-87 supra, and was subsequently incorporated in the 
AS.P.R. The meaning of “manufactured” has nowhere been defined, although 
its meaning can cause serious problems, as where it is alleged that a product 
which is offered as domestic is really foreign, because the domestic manufacturing 
process has been no more than assembly or routine processing or packaging. 

1% In applying the 50%, substantially-all rule, costs such as overhead, profit, 
transportation and installation are excluded. Thus, if an article costing $100 is 
composed of $90 worth of materials and $10 for profit, overhead, transportation 
and installation costs, then the cost of domestic materials must be at least $45.01 
to qualify the article as domestic. Note further that the exclusion of transporta- 
tion costs does not, except in very rare cases, apply to the costs of transporting 
a foreign article to a domestic place of manufacture or assembly. Transportation, 
and duty if paid, are considered to be costs of the foreign article on the assum 
tion that they must be paid by the manufacturer or assembler in order to obtain 
the foreign material. 

That this change made by the executive order can be very significant is shown 
by a recent procurement by the Department of Interior, in which the low bidder 
for equipment to form a part of a salt-water distillation plant in the Virgin 
Islands offered materials which were in fact 49.98% British and 50.02% American 
by cost. The bid thus qualified as a domestic bid. 
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which section 3 applies.** The order required government depart- 
ments to test the impracticality and unreasonableness of price by 
the application of a 6 per cent factor to the foreign bid price.*** 
That bid price could not, of course, be known until after bids were 
opened. Bids in an advertised procurement must be based on uni- 
form specifications which are available to all potential bidders in 
advance of bid opening. Therefore, a test which could be applied 
only after bid opening made compliance with the requirements of 
section 3 awkward in construction contracts. Indeed, the possibility 
of compliance seemed so remote that for well over a year the major 
construction agencies of the Government argued that the require- 
ments of the Executive Order were impossible to reconcile with 
the requirements of section 3 of the act. Therefore these could 
not have been intended to apply to section 3 procurements. 


This argument was buttressed by noting that the Executive Or- 
der used the phrasing of those exceptions as it appears in section 
2, but did not use the slightly different phrasing used for the same 
exceptions in section 3.4%* Despite these arguments, both the De- 
partment of Defense, and, subsequently, the General Services Ad- 
ministration published procurement regulations applying the rules 
of the Executive Order to construction contracts entered into by 
the military departments or by civilian agencies of the Govern- 
ment.'** The technique adopted is, in summary, a requirement that 
a bidder wishing to use foreign construction material show, when 
he submits his bid, that the foreign material is at least 6 per cent 
cheaper than the cheapest comparable domestic material available. 
He must also show that his total bid price reflects a proportionate 
savings resulting from the use of foreign construction material.1** 
If these tests are met, the specifications provide that the necessary 
determination shall be deemed to have been made in advance with 
respect to any material which qualifies.** 





1 See p. 581 supra. 
48 See pp. 583-84 supra. 


1% See p. 581 — 

= 22 CER. § 6.200 (Sepp 1960); 41 C.F.R. if 1-6.200 - 1-6.206 (1961). 

18 $2 C.F.R. §§ 6.204-2, 6.204-5 (Supp. 1960); 41 C.F.R. §§ 1-6.204, 1-6.205 (1961). 

It is interesting to note that the complex application of this rule appears to 
have been y responsible for a decision not to complicate further the evalua- 
tion of bids for construction contracts by permitting additional preferences for 
small business suppliers or bidders ng to perform substantially in areas 
of unemployment. Both of these a preferences are permitted under Exec. 
Order No. 10582; see notes 116 and 117 supra. However, preferences for small 
business producers and labor-surplus producers are not as pertinent in construc- 
tion contracts as they are in supply contracts, since a great majority of all con- 
struction contractors qualify as businesses at the time a contract is awarded, 
and construction by its nature cannot, of course, be awarded on the basis of 
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It will also be recalled that the order requires the differential 
factor of 6 or 10 per cent to be added to the “bid or offered price” 
of a bid or offer of foreign material. In government procurement 
terminology, a “bid price” is a price received as a result of using 
formal advertising procedures. An “offered price” is one received 
when other procedures are used. These latter procedures are us- 
ually referred to as negotiation—an unfortunate term, since it in- 
vokes a picture of closed doors and private deals. Actually, many 
government “negotiations” are characterized by vigorous competi- 
tion in price and product quality. 

The use of the phrase “bid or offered price” in the order clearly 
signals the President’s intention that the order apply to negotiated 
as well as advertised procurements.**° However, the application of 
the order to negotiated procurements is not clear. In the first 
place, the great majority by dollar volume of negotiated procure- 
ments is found in situations where there is a single or limited 
source of supply.*** In none of these situations is the possibility 
of procurement from anyone other than the eventual supplier 
contemplated. However, the 6 per cent rule by its nature con- 
templates the addition of a price differential to one of two or 
more competing bids. While price competition is obtained in 
many negotiated procurements, the final negotiated price is us- 
ually not determined until the conclusion of the negotiation. Thus, 
the 6 per cent rule seems clearly to be intended to apply in formally 
advertised procurement, but not in negotiated procurements.'*? 
Consequently, actual use of the buy American differential in ne- 
gotiated procurements is negligible. 

Similarly, it is very difficult to see how the rule could be ap- 
plied with respect to any contract, whether advertised or negotiated, 





where the bidder agrees to perform the contract. See the scope which the la- 
oa rmit the agency > hand in following these added prekere erences, 32 CFR. § 
204-3(6) (Supp. 1960); 41 C.F.R. § 1-6.203-3 (1961). 
— we Sitcations permitting negotiation of government procurements are set forth 
in § 2 of the Armed Services Procurement Act and § 302 of the Federal Property 
Administrative Services Act, note 119 supra. 

441 Where competition is impracticable, usually because of a sole source, a regu- 
lated price, or the absence of adequate specifications, see Armed Services agp 
ment Act of 1947, 10 U.S.C. § 2304(a)(10) (1958), and Federal Property 
Administrative Services Act of 1949, 63 Stat. 393, 41 US.C. § 252 (c) (10) dee 
where the procurement is essentially one for research and development, see 10 
USC. § (a) (11) (1958) and 63 Stat. 393 (1949), 41 U.S.C. § 252 (c) (11) (1958); 
where the lead time or initial investment necessary for uction of the item 
is so great that advertised competition on a sealed bid basis would be wasteful, 
see 10 U.S.C. § 2304 (a) (14) (1958); or where the procurement is for stock replen- 
ishment or spare parts, see 10 U.S.C. § 2304(c)(13) (1958), and 63 Stat. 393 
(1949), 41 U.S.C. § P62 © (13) (1958). 

18 See, however, note 110 supra. 
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made on a cost basis or a cost-plus-a-fixed-fee basis, for the reasons 
discussed above.’** Despite this, executive implementation has giv- 
en lip service to the seeming intent of the order and has not sug- 
gested that the buy American rules are applicable only to adver- 
tised contracts for a fixed price, even though this has been the 
practice.“ 

One matter perhaps deserves clarification here. In applying the 
Buy American Act, the nationality of the bidder is not. significant. 
The statutory bans extend to foreign articles, materials, and sup- 
plies, and it is the provenance of those articles, not of the bidder 
offering them, which matters.1** 


VI 


In this discussion, it has been suggested that executive imple- 
mentation of a law affecting procurement may vary so widely as to 
meet quite divergent national objectives. It would seem fair to say 
that the 25 per cent differential rule and 75 per cent “substan- 
tially all” rule in effect generally until 1954,1** were in accord 
with the broad national policy of protective tariffs and reliance 
on domestic natural resources. After December, 1954, the Buy 
American Act became, through Executive Order No. 10582, an in- 
strument for enforcing the national foreign economic policy. At 
that time the policy was generally designed to encourage freedom 
of trade and a cautious internationalism in the use of natural 
resources. There is little reason to doubt that future administra- 
tion of the Buy American Act can be equally pliant to the chang- 
ing demands of national economic policy. 


NATIONAL SOCIAL OBJECTIVES 


I 


The requirements for an agreement not to discriminate in the 
employment of persons under federal contracts is an obvious ex- 
ample of a social objective enforced through federal contracting 
procedures.***7 The provision against the use of convict labor'* 





18 See Ag 589-91 supra, and see generally, 32 C.F.R. §§ 3.000-3.904 (1954, 
1 


Supp. a 
AF 50 CPR. § 6.104-1 (Supp. 1960), states that the buy American procedures 
shall “apply. to all contracts involving the procurement of supplies” for use 
within nited States. For the A.S.P.R. definition of supplies, see note 1 supra. 
™® However, if the foreign firm does no more in the United States than assemble 
foreign manufactured articles, the assembled products may well be “foreign”. See 
p. supra. 


See pp. 582-89 supra. 
“ Ais 567-69 a , 
18 $9 CFR. §§ 7.104-17, 12.208 (1954). 
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and the limited procurement preference for products made by 
the blind’*® are perhaps equally clear. Classification here of the 
other contract requirements is not as obvious. This is because in 
the case of each there is some question whether the clause actually 
embodies a social objective in addition to the immediate con- 
tractual objective. In any case, these clauses include renegoti- 
ation,’®° officials not to benefit,.%* covenant against contingent 
fees,1®? gratuities,*** and rights in data.1*4 

The convict labor clause prohibits employment by the contractor 
of any imprisoned person, but the prohibition does not extend to 
the purchase of supplies or services from Federal Prison Industries, 
Inc., or open-market purchases of off-the-shelf items which may 
have been manufactured in prisons.1%* The preference for prod- 
ucts made by the blind requires the Government to purchase 
certain cleaning supplies, such as mops and brooms, from recog- 
nized organizations selling the products of blind persons. The 
renegotiation clause specifically subjects appropriate contracts and 
subcontracts to the terms of the Renegotiation Act.1% The of- 
ficials not to benefit clause is required to be inserted in most gov- 
ernment contracts by law.**? The covenant against contingent fees 
gives the Government the right to void a contract which has been 
obtained by a broker for a contingent fee.*** The gratuities clause 
gives the Government the right to certain damages, as set forth in 





1@ 52 Stat. 1196 (1938), 41 U.S.C. §§ 46-48 (1958). 

180 32 C.F.R. § 7.103-13 (Supp. 1960); Renegotiation Act of 1951, 65 Stat. 7, as 
amended, 50 App. U.S.C, §§ 1211-1233 (1958). 

181 32 C.F.R. § 7.103-19 (1954). 

182 32 C.F.R. § 7.103-20 (Supp. 1960). 

8 32 C.F.R. § 7.104-16 (1954). 

4 32 C.F.R. §§ 7.104-9, 12.901 (Supp. 1960), 12.902-12.903 OS54). Because of 
the amount of controversy surrounding the differing and often contradictory 
policies of the federal government with respect to patent rights and rights to 
technical data, this clause is mentioned here. Of course, it is clear that in many 
cases patent rights and rights to technical data are an in 1 part of the con- 
tracting objectives, and indeed in some research contracts, the end object of the 
contract is technical data or, less frequently, a pees 5 gape: or object. Never- 
theless, the patents and technical data clauses both touch on matters very much 
broader than the strict contracting objectives of a procuring activity. For a dis- 
cussion of the different federal policies in this field, see 4 PATENT, TRADEMARK, & 
CopyricuT J. OF ResEarcH & Epuc., Geo. Wash. Univ., No. 4 (1960). 

5 See 32 C.F.R. § 12.202 (Supp. 1960). Federal Prison Industries, Inc., is a 
wholly-owned government corporation. 

4 Note 150 supra. It is probably true that the contractor’s profit would be 
renegotiated pursuant to the law, even absent this particular clause. 

w Rev. Stat. § 3741 (1875), as amended, 41 U.S.C. § 22 (1958). See also the 
conflict-of-interest laws in the criminal code, 18 U.S.C. §§ 216, 281-284, 434, 1914 
(1958); and see U.S. v. Mississippi Valle Comets Co., 364 US. 520 (1961). 

18 However, the contractor may cnlahen bona fide agents or a the 
identification of which becomes difficult from time to time, see 32 C.F.R. §§ 
1.500-1.509 (1954, Supp. 1960), 41 C.F.R. §§ 1-1.500-1-1.509 (1961). 
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the clause, if the contractor is found to have given gratuities “in 
the form of entertainment, gifts, or otherwise” to any officer or 
employee of the Government with a view to obtaining the con- 
tract, or to obtaining favorable treatment under it. The rights in 
data clause sets forth the rights of the Government and the con- 
tractor in technical data developed under the contract.’* 


Il 


“Fair employment” policies of the Government were established 
during World War II and overseen by groups established by Pres- 
idential authority.’ In 1953, President Eisenhower established a 
15 man ‘group for this purpose, the Government Contracts Com- 
mittee.**! The Executive Order establishing the committee stated 
the policy of the United States Government “to promote equal 
employment opportunity for all qualified persons employed or 
seeking government employment because such persons are entitled 
to fair and equitable treatment in all aspects of employment on 
work paid for from public funds.”*** It also stated that the head 
of each federal contracting agency was primarily responsible for 
obtaining compliance with the nondiscrimination provisions of 
any federal contract entered into by his agency.'** Additionally, 
the committee was charged with making recommendations to con- 
tracting agencies and with serving as a clearing house for com- 
plaints of discrimination in employment. 

Slightly over a year later, Executive Order No. 10557, set 
forth a clause to be included in “all contracts” except: (1) con- 
tracts to be performed outside the United States where no recruit- 
ment of workers within the United States is involved; (2) con- 
tracts “to meet other special requirements or emergencies, if rec- 





™ This subject is one of considerable Pp. —y and di t practice in the 
Government, see 82 CFR. 9.200 (Su "1960 “4 remit 

Exec. Order No. 8802, 6 Fed. neg’ on lou Exec. Order No. 10308, 16 
Fed. Reg. 12303 (1951). Cf. eee No. 8 Fed. Reg. 7183 (1943). This 
article was written prior to the issuance by President Kennedy of Exec. Order 
No. 10925 on March 6, 1961, 26 Fed. Reg. 1977 (1961). This new order radically 
changes many heretofore existing requirements and interpretations and estab- 
lishes a new 's Committee on Equal (sts), a on reper oO tunity 

™ Exec. Order No. 10479, 18 Fed. Reg. as amended b Sine: Oster 
No. 10482, 18 Fed. Reg. 4944 (1953). This body shall beveatier called the 
Committee. There is some confusion indeed as to its proper designation. Exec. 
Order No. 10479 establishes a “Government Contract ittee”; a subsequent 
Exec. Order No. 10557, note 164 infra, refers to the “Committee on Government 
Contracts”; and the Committee’s letterhead has used the designation “President's 
Committee on Government Contracts.” 

op Te. 10479, note 161 supra. 

19 Fed. Reg. 5655 (1954). 
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ommended by the Committee on Government Contracts’;*#** and 
(3) contracts for standard commercial supplies or raw materials.'* 
The required language is as follows: 


In connection with the performance of work under this con- 
tract, the Contractor agrees not to discriminate against any 


employee or applicant for employment because of race, religion, 
color, or national origin. The aforesaid provision shall in- 
clude, but not be limited to the following: employment, up- 
grading, demotion, or transfer; recruitment or recruitment ad- 
vertising; layoff, or termination; rates of pay or other forms 
of compensation; and selection for training, including appren- 
ticeship. The Contractor agrees to post hereafter in conspic- 
uous places, available for employees and applicants for em- 
ployment, notices to be provided by the Contracting Officer 
setting forth the provisions of the nondiscrimination clause. 

The Contractor further agrees to insert the foregoing pro- 
visions in all subcontracts hereunder, except subcontracts for 
standard commercial supplies or raw materials.1¢* 


A number of interesting legal questions have sprung from this 
language. Perhaps the most interesting is the question of how far 
down through the tiers of subcontracts the language is meant to 
travel. It is perfectly clear that the language is to be included in 
all government prime contracts, except those specifically exempt- 
ed.2** The first paragraph is the agreement not to discriminate. 
The second paragraph requires the prime contractor to insert 
“the foregoing provisions” in all subcontracts under the prime 
contract. A majority of contracting agencies have understood the 
prescribed language in the order to mean that the prime con- 
tractor is required to agree not to discriminate and is further re- 
quired to insert an agreement not to discriminate in his first tier 
subcontracts. However, they interpret the order as not requiring 
insertion in contracts under the first tier by the first and lower 
tier subcontractors. If the committee had in fact wished to in- 
clude the agreement not to discriminate in contracts of any tier, 
it could easily have worded the second paragraph to read that 





1 Id, at § 2. 

1 See dicteedion p- 599 infra. — subcontracts for standard commercial sup- 
plies or raw materials are exempted, but in practice it would appear that this 
exemption was intended to be extended to prime contracts, as well as to sub- 
contracts, for such supplies or materials. Possibly, the reasoning behind this ex- 
emption is that standard commercial supplies or raw materials are both “off-the- 


shelf” items, manufactured or produ in advance of any ific contract for 
them and merely supplied to the purchaser; inclusion of i tion ve 
visions in contracts or subcontracts for such supplies or materials could result in 


the Government’s inability to purchase them expeditiously. 
1 Exec. Order No. 10557, note 164 supra. 
#8 See pp. 596-97 infra. 
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the contractor agrees to insert “this and the foregoing provisions” 
in all subcontracts. There is, in fact, a good basis for limiting in- 
clusion of the agreement only to prime and first tier subcontracts. 
This is because the provision would become largely unenforceable 
when privity between the Government and the contractor is lack- 
ing. Also, it is not good contractual policy to burden subcon- 
tracts under a government prime contract with agreements for the 
benefit of the Government which are unenforceable by the Gov- 
ernment. 

Although the phrase “all contracts” in Executive Order 10557 
would appear to be all inclusive, certain questions have nevertheless 
arisen regarding this language. For a long time the major contract- 
ing agencies did not include the nondiscrimination provisions in 
government bills of lading or transportation requests. The GBL 
and the TR are, by any textbook definition, contracts. But con- 
siderable difficulties were thought to arise if nondiscrimination 
provisions were included in them. The principal difficulty was 
that a carrier in one part of the country might accept a GBL or 
TR containing nondiscrimination agreements without any reluc- 
tance. However, each successive carrier is bound by the terms of 
the original GBL or TR, and if the travel under the GBL or TR 
were to a part of the country where discrimination in employment 
is the pattern, difficulties would be anticipated. However, the Dep- 
uty Attorney General, who serves as a member of the committee, 
ruled that GBL’s and TR’s were subject to Executive Order No. 
10557, and nondiscrimination agreements now form a part of those 
documents.'® 

A particular problem arose with respect to utility services, es- 
pecially in contracts for natural gas. In many cases, the service 
company delivering natural gas to a government installation is 
connected through corporate holdings to the interstate transmission 
company and possibly to the field operating companies. The prin- 





* Another factor causing hesitation to include nondiscrimination language in 
GBL’s and TR’s is the situation in the transportation field, which differs mark- 
edly from circumstances in fields where government contracting is predominant. 
Government freight and government map do not constitute a significant 
portion of the business of railroads, airlines or motor carriers. The enthusiasm of 
most carriers for government business is not overwhelming, particularly when 
the government exercises its rights under the Interstate Commerce Act, ch. 104, 
ptf § 22, 24 Stat. 387 (1887), as amended, 49 U.S.C. § 22 (1958) to obtain rates 

transportation at less than published tariffs. There was some feeling that un- 
less both the carriers and the railroad brotherhoods were willing to cooperate in 
accep the nondiscrimination provisions in GBL’s and TR’s, insistence on 
their inclusion by the government could résult in an inability to move passengers 
or freight except by government-owned conveyances. 
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cipal natural gas fields are found in Texas, Oklahoma, Louisiana, 
and Arkansas. To the extent that this particular problem has 
been solved, the committee has informally held that the nondis- 
crimination agreement in a government installation service con- 
tract extends only to the immediate operations of the company 
involved in that service. It does not normally extend to its mining 
or transmission activities. 


Of the other problems arising from the language required by 
the committee, one deserves some mention. This is the extent 
of the agreement not to discriminate. Does it, for example, extend 
to plant facilities such as drinking fountains, rest rooms, and eat- 
ing facilities? It will be noted that the listing of areas in which 
there will be no discrimination covers only matters which relate 
to the conditions of employment, such as hiring, firing, training 
and promotion.’ If a rule of ejusdem generis were applied to the 
language “shall include but not be limited to” in Executive Or- 
der No. 10557,7! it would appear that the contractor had made no 
agreement with respect to the environment in which the work is 
performed. However, Executive Order No. 10479 recites the gov- 
ernment policy that all qualified persons are entitled to fair and 
equitable treatment “in all aspects of employment” under govern- 
ment contracts. There is no known resolution of this issue, al- 
though it would appear that if the matter were before the courts, 
the government’s language would be construed strictly against it, 
and the contractor would be found not to have made any agree- 
ment respecting work environment. 


Il 


The committee enjoyed considerable success in its early years 
through the use of education, mediation, and conciliation to ob- 
tain nondiscrimination in employment. However, by late 1960 
it had apparently begun to feel that more strenuous compliance 
measures under government contracts may be necessary. A recent 
example was in the construction of Federal Office Building No. 6 
in Washington, D.C. The prime contractor for that building had 
subcontracted the electrical work to another company which had 
not hired any Negroes for work on the contract. The subcon- 
tractor was not bound to employ union labor, but it did have an 
agreement with the union under which the local union furnished 
qualified union members when requested to do so by the con- 





™ . 594 supra. 
Tide 
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tractor, and the local union prohibited full membership by Ne- 
groes. According to newspaper reports, the subcontractor eventually 
bowed to the government’s insistence that he hire a qualified Ne- 
gro electrician, but only after very considerable delay. 

Subsequently, General Services Administration, the contracting 
agency for F.O.B. No. 6, added to the standard provisions for non- 
discrimination in employment three paragraphs to be inserted in 
construction contracts performed in the metropolitan Washington 
area.17 

The first of the added paragraphs is a simple reporting require- 
ment calculated to inform the Government of the number of em- 
ployees by race on the job and also of any proposed hirings by the 
contractor. The second gives the Government the right (1) to for- 
bid its prime contractor to enter into a subcontract with any per- 
son found to have violated nondiscrimination provisions, and (2) to 
require the prime contractor to terminate an existing subcontract 
if the subcontractor is found to have violated those provisions, 
presumably after the date of the subcontract. The third of the added 





= These are 
The Contractor shall: 

(1) furnish to the Contracting Officer a schedule (including any modifica- 
tions thereof) of hiring to be done by the Contractor and by all subcon- 
tractors for the performance of the work required under this contract. Such 
schedule and any modifications shall be submitted on the fifteenth day of 
each month, to cover the following calendar month, and shall be in sufficient 
detail to enable qualified applicants to be informed of the employment 
opportunities and to apply for employment; and 

(2) upon request by : e Contracting Officer, (i) furnish to the Contracting 
Officer each week a separate certified copy of the weekly payroll report of its 
own work force and that of each subcontractor under this contract which are 

uired to be submitted to the Contracting Officer in accordance with 
Clause 23 (b) of the General Provisions of this contract, with such identifica- 
tion of em: —- yees thereon by race as may be requested by the Contracting 
Officer, and (ii) furnish to the Contracting “Officer such additional information 
as he may reasonably require, and permit the Contracting Officer access to 
Contractor’s tecords, in order to determine compliance with this 
“Nondiscrimination in Employment” clause. 

The Contractor agrees, upon direction of the Contracting Officer, not to 
enter into, or to terminate, any subcontract, except a subcontract for standard 
commercial supplies or raw materials, with any person or firm which, or the 
officers or owners of which, the Contracting Officer determines to have vio- 
lated the nondiscrimination in employment clause (e.g., revised Clause 19 
of Standard Form 23A, set forth in the Special Conditions of this contract) 
in this or any other contract wtih the Government, or any subcontract there- 
under. The decision of the Contracting Officer shall be final and conclusive 
as to questions of fact and shall not be appealable under Article 6, Disputes, 
of the General Provisions of this contract, Standard Form 23A 

The Contractor agrees that any violation of any provision of this Clause 
19 or of any other provision of this contract relating to nondiscrimination in 

oe: ee Bact nero thenonemamee bo Degene et sctertier tem sed 
able part of this contract or may be grounds for requiring the 
tractor to terminate any subcontract Seandee, all w without S itebility on th on the 
part of the Government. 
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paragraphs gives the Government the right either to terminate for 
default all or any separable part of the prime contract or to re- 
quire the prime contractor to terminate any subcontract, both 
without liability on the part of the Government. 


The first paragraph is merely an extension of a customary gov- 
ernment device for informing itself of contract activities and should 
not occasion any particular surprise or opposition on the part of 
bidders. "The same can hardly be said for the second and third 
paragraphs. These paragraphs go farther than any other standard 
provision in government construction contracts in controlling the 
performance by the prime contractor of his contract obligations. 
This is because they amount to a government veto of a possible 
choice by the prime contractor of a subcontractor and enforce- 
ment of that veto at the sole risk of the prime contractor. The 
prime contractor may, of course, protect himself by the inclusion 
in his subcontracts of similar provisions. 

It cannot easily be argued that action under the second and 
third paragraphs would not complicate the administration and 
performance of a government contract. Nevertheless, with the in- 
clusion of these paragraphs the Government has an explicit and 
powerful right to require compliance with the nondiscrimination 
provisions in government contracts.'’* Conceivably, in some parts 
of the country the Government could find that it had to pay dearly 
for the exercise of its rights under these paragraphs. An example 
would be if every qualified specialty trade contractor within a re- 
gion refused to perform his specialty subcontract without discrim- 
ination against minority groups. 

A final interesting aspect of the second and third paragraphs lies 
in their validity under rather old rulings of the Comptroller Gen- 
eral. In the early 1930’s when the executive branch sought to im- 
pose minimum wage provisions in the performance of government 
contracts, the Comptroller General ruled that such provisions were 
invalid.1* His reasoning was that compliance with such provisions 
would increase the cost of government contracting, and that this 
increased cost was without sanction by any public law and there- 
fore invalid as an improper expenditure of government money.?75 
Reliance on such precedents today does not seem a strong possi- 





1 Tt will be noted, however, that the Government has not gone so far as to 
give itself the authority to require the hiring of qualified members of a minority 
group; it has merely established the right to deny business to a firm which will 
not abide by the provisions of the nondiscrimination clause. 

2% 10 Comp. Gen. 294 (1931). 

15 Id. at 301. 
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bility. It could indeed be argued that Congress has had several 
years’ notice of the existence of the executive policy on nondis- 
crimination in employment under federal contracts, and yet has not 
seen fit to forbid or modify this policy. That being so, there is at 
least the argument that Congress has acquiesced in this policy. 


IV 


It can be seen above that when the executive branch determines 
a policy, it is fully able to enforce it through contract requirements 
which are highly efficacious. Indeed, the absence of public law with 
its panoply of debates, reports, and hearings, gives considerable 
flexibility to the executive branch in this area. It can certainly be 
argued that if a public law had prescribed no more than the lan- 
guage set forth in Executive Order No. 10557, the General Services 
Administration would not have been free, absent amendment to 
the law, to prescribe further contractual provisions in the same 
area. 


CONCLUSION 


This article opened with a reference to the expanding field of 
law relating to federal procurement. One of the chief attractions of 
this field is that it is consistently in flux—that new national sit- 
uations and policies are sure to produce new laws and new tech- 
niques of implementation. It is not hard to believe that the near 
future may see an increasing employment of federal activities to 
implement federal policies. 

If this article suggests some of the ease and some of the difficulty 
with which the social, economic and political objectives of the 
Government may be met through requirements relating to federal 
procurement, it shall have achieved its purpose. 











Labor Relations in the Public Service 
Arvip ANDERSON* 


I. INTRODUCTION 


The enactment of chapter 509 of the Wisconsin laws of 1959 af- 
fecting public employers, employees and labor unions has drawn 
attention to a number of legal questions. This chapter relates to 
the right of employees of local units of government to form and 
join labor organizations and to be represented by such labor or- 
ganizations in conferences and negotiations with their governmental 
employers on questions of wages, hours and conditions of em- 
ployment. 

Chapter 509 defines a municipal employer as any city, county, 
village, town, metropolitan sewerage district, school district or 
other political subdivision of the state. Municipal employees in- 
clude any employee of a municipal employer.except city and village 
policemen, sheriff's deputies and county traffic officers. The statute 
does not cover employees of the state government nor any super- 
visory employees. This statute exemplifies the growth of legisla- 
tion relating to labor relations in the public service. 

A very sharp increase in the membership of public employee 
unions has occurred since World War II. Today more than | mil- 
lion of the 814 million persons employed by federal, state and local 
governments in the United States belong to a labor organization.* 
The considerable increase in union membership among public em- 
ployees has been accompanied by an increase in the number of 
public employee disputes including strikes. In 1960, Milwaukee 
experienced a three-day strike by its garbage removal employees. 
The village of Shorewood (Milwaukee county) was the site of a 
ten-day strike of garbage and rubbish collectors, water meter read- 
ers and street and water line maintenance employees in 1960. Ma- 
jor public employee strikes have also occurred in New York City, 
which recently experienced a teachers’ strike, and in Los Angeles, 





* B.A. 1946, L.L.B. 1948, Univ. of Wis.; member, Wisconsin Bar; Commis- 
sioner, 1961—, Executive Secretary, 1948-1961, Wisconsin Employment Relations 
Bd.; member, Panel of Arbitratiors, American Arbitration Ass'n, Federal Media- 
tion Serv.; member, National Academy of Arbitrators; President, 1960-61, Wis- 
consin Chapter, Industrial Relations Research Ass'n. 

1 Wis. Laws 1959, ch. 509, § 1[111.70 (1) (a)]. 

* Wis. Laws 1959, ch. 509, § 1[111.70 (1) (b)}. 

*83 MONTHLY Las. Rev. (19€v); 40 Survey OF CURRENT Business (1960). 
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where employees of the Los Angeles Metropolitan Transit Author- 
ity recently struck. 

Therefore, it is appropriate to consider several legal questions 
relating to public employer-employee labor relations. Some of the 
more specific legal problems of labor relations in the public service 
are as follows: 


1. Do public employees have the right to strike or picket in 
support of their demands for improved wages, hours or 
conditions of employment? 

2. Should the right to strike in public employment be pro- 
tected, limited, or prohibited? 

3. Do all public employees have the right to join a labor or- 
ganization of their own choosing? 

4. Do public employers have the duty to recognize labor un- 
ions as the bargaining representative for its public em- 
ployees? 

5. Cana public employer grant recognition to a labor organ- 
ization as the exclusive bargaining agent for certain of its 
employees? 

6. Do public employers have the duty to bargain collectively 
or to engage in conferences and negotiations with repre- 
sentatives of their employees on wages, hours and condi- 
tions of employment? 

7. Can public employers be required to enter into a collec- 
tive bargaining agreement with a labor union? 

8. Do public employees have the right to avail themselves of 
grievance procedures to resolve complaints over their con- 
ditions of employment? 

9. May public employers and employees or their represent- 
atives agree to submit to arbitration grievance disputes over 
contract interpretation or terms of employment. 

10. May public employers and employees or their represent- 
atives use mediation services to resolve public employer- 
employee disputes? 

11. What is the role of fact-finding in public employer-employee 
disputes? 


Il. Ruicur To STRIKE 
A. Public Attitude 


In private employment, except for certain limited categories, 
definite answers exist under state and federal statutes to the ques- 
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tions raised above. However, as will be seen, answers to the above 
questions are far from certain in the public employment area. One 
of the major reasons for this uncertainty is the traditional attitude 
towards public employee labor relations which might be summar- 
ized as follows: 


Unions mean collective bargaining; 
Collective bargaining means strikes; 
The right to strike in public employment should not exist; 


Therefore, there is no need for public employee unions or 
collective bargaining in public employment. 


- oN 


This view was illustrated during the recent political campaign 
in Wisconsin when a gubernatorial candidate issued a policy state- 
ment on public employee labor relations that stated in part: 


1. There is no right to strike. A strike by government em- 
ployees substitutes force for reason, the government of in- 
dividuals for that of law, and subordinates public health, 
welfare and good order to individual gain. is creates a 
situation where government exists not to serve the public 
but for the benefit of the government labor force. 

2. There is no right to collectively bargain with the govern- 
ment. Since there is no right to strike, collective bargain- 
ing is robbed of its mutuality. The preservation of an ef- 
ficient work force is a matter of government vested in our 
elected officials—and I do not believe that duty can be 
bargained away.‘ 

These sentiments have been expressed even more strongly by 
the Mayor of Milwaukee® and by his predecessor.* At least three 
presidents have also made similar statements. Calvin Coolidge, 
while Mayor of Boston and confronted with a police study, de- 
clared: “There is no right to strike against public safety by any- 
body, anywhere or at any time.”* Woodrow Wilson called strikes 
by public employees, “an intolerable crime against civilization” .* 
President Roosevelt, in a 1937 letter to the National Federation of 
Federal Employees, wrote: 





“KuEHN (Republican Candidate for Governor of Wisconsin), THE RELATION- 
SHIP BETWEEN VERNMENT AND ITs EMPLOYEES (Program Paper No. 1) (1960). 

5 Editorial, Milwaukee Sentinel, July 8, 1960, § 1, p. 1, col. 1. 

*Zeidler, A Public Official’s Perspective on the Philosop of Unionism, 
PROCEEDINGS OF THE PUB. EMPLOYEES AND PuB. EMPLOYEE UNIONS INSTITUTE 
(Univ. of Wis. Extension Div.) June 7-8, 1960. 
ean Teachers’ Ass'n v. of Educ., 138 Conn. 269, 273, 83 A.2d 482, 
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Since their own services have to do with the functioning of the 

Government, a strike of public employees manifests nothing 

less than an intent on their part to prevent or obstruct the op- 

erations of Government until their demands are satisfied. 

Such action, looking toward the paralysis of Government by 

those who have sworn to support it, is unthinkable and in- 

tolerable.® 

This thinking concerning public employee strikes has been im- 
plemented by the enactment of statutes prohibiting public em- 
ployees from striking. The following states, in addition to the 
federal government,’ have statutes with such a prohibition: Florida, 
Hawaii, Michigan, Minnesota, Nebraska, New York, Ohio, Penn- 
sylvania,; Texas and Virginia.“ A number of these statutes also 
set forth penalties—usually forfeiture of employment and, if re- 
instated, a bar against future raises for a fixed period of time— 
for persons who engage in such strikes. However, there have been 
few efforts to apply the penalty provisions of the statutes although 
there have been a number of strikes where the sanctions could have 
been applied. 

Regardless of the advisability of a specific penalty, public au- 
thority undoubtedly has disciplinary powers, including discharge 
of public employees who engage in a strike, because strike activ- 
ities are not protected as is the case in private employment. Ap- 
parently, however, no authority holds that an individual employee 
can be forced to return to work under an injunction used to halt 
strike activity..*2 The Wisconsin Legislature recognized the con- 
stitutional limitations against involuntary servitude by stating that 
the chapter which prohibits strikes by employees of private-public 
utilities does not require anyone to work or to return to work 
without his consent.** The Wisconsin Statutes do not presently 
either protect or prohibit the right to strike in public employment. 


B. Decisions Indicating Judicial Sentiment in Wisconsin 


While there is no statutory prohibition on the right to strike in 





* Letter from President Roosevelt to the President of the Nat’l Fed’n of Fed. 
Employees, Au ug- 16, 1937. 

#° 69 Stat. 624 (1955), 5 U.S.C. §§ 118p-118r (1958). 

™ FLA. STAT. § 539.99. (1) (1959); Rev. Laws or Hawam §§ 5-7-5-12 (1955); 
Micu. Comp. Laws §§ 423.201-423.208 (1948); Minn. Stat. §§ 179.51-179.58 
(1957), as amended, Minn. Laws 1957, ch. 789, § 1, MINN. Stat. §§ 418.21-418.24 
(1957); Nes. Rev. STAT. § gy ob hy 9 (1960); N.Y. Civit Service Law § 108 
(McKinney 1959); Onto ale dg 4117.01-4117.05 (Page 1954); Pa. 
Stat, ANN., Tit. ‘is. 915.1215! 15 (Purdon 1952, Supp. ‘950. Tex. Civ. Star. 
§ 5154c (Vernon 1947); Va. Cope ANN. ny 40-65 - 40-67 (1 

Seitz, Rights of School Teachers to ngage in Labor ‘Organizational Activi- 
ties, 44 Marq. L. Rev. 36 (1960). 

Wis. STAT. § 111.64 (1959). 
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public employment in Wisconsin, there are some court decisions 
which indicate the direction our supreme court may take if the 
question arises. 


The Wisconsin Supreme Court has upheld the statutory restric- 
tion on the right to strike imposed by the utility anti-strike law. 
In that decision the court held that the public’s right to be pro- 
tected against the consequences of a strike in a public utility pre- 
vailed over the right of the employees of a public utility to engage 
in a strike. The ruling was subsequently overturned by the United 
States Supreme Court,’® because the state statute imposed a greater 
restriction on the right to strike than that imposed by the Labor 
Management Relations Act on employees engaged in interstate com- 
merce. 


A further indication of the Wisconsin court’s views may be 
found in an action brought by Door county to enjoin picketing 
against a private contractor at the construction site of a new city- 
county courthouse.’ The trial court decided for plaintiff relying 
on section 111.06 (2)(b). This statute forbids the coercing of an 
employer to encourage his employees to join a union. The ma- 
jority of the Court sustained this reasoning, but Justice Currie, in 
a concurring opinion, indicated another ground for sustaining the 
county’s right to relief: 


A county is an arm or agency of the state and in the erection of 
a courthouse, or addition thereto, it is engaged in a governmen- 
tal function .... 

The serious delay, which the plaintiff county experienced in 
the building of the addition to its courthouse by reason of the 
unlawful acts of the defendants, tended to interfere with the 
performance of its governmental functions. While congress 
may pre-empt the field of labor relations as they may affect in- 
terstate commerce, the courts of the state under the principle 
of South Carolina v. United States, can protect the governmen- 
tal functioning of the state, or one of its agencies, against acts 
which unlawfully interfere therewith. . . .17 


This ruling was eventually overturned by the Supreme Court be- 
cause the dispute primarily included private contractors subject to 
the Labor Management Relations Act.1* However, it would seem 





“Wisconsin Employment Relations Bd. v. Amalgamated Ass’n of St. Ry. 
Employees, 257 Wis. 43, 42 N.W.2d 471 (1950), rev'd 340 U.S. 383 (1951). 

* Amalgamated Ass’n of St. Ry. Employees v. Wisconsin Employment Rela- 
tions Bd., 340 U.S. 383 (1951). 

% Door County v. Plumbers Union, Local 298, AFL, 4 Wis.2d 142, 89 N.W.2d 
920 (1958), rev’d 359 U.S. 354 os 

Id. at 153-154, 89 N.W.2d at 926. 

%® Plumbers Union, Local 298, AFL v. County of Door, 359 U.S. 354 (1951). 
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to indicate that the court will protect governmental functions 
against strikes. 


C. Right to Strike in Other Jurisdictions 


Other jurisdictions have ruled on the question of the right to 
strike in public employment. A landmark decision was given by 
the Supreme Court of Errors of Connecticut in an action for a 
declaratory judgment brought by the Norwalk Teachers Associ- 
ation.” The Connecticut court declared: 


In the American system, sovereignty is inherent in the people. 

. .. The government so created and empowered must employ 

people to on its task. Those people are agents of the 

government. ey exercise some part of the sovereignty en- 

trusted to it. They occupy a status entirely different from those 

who carry on a private enterprise. They serve the public wel- 

fare and not a private Lg. soy To say that they can strike is 

the equivalent of saying that they can deny the authority of 

government and contravene the public welfare. The answer to 

question (e) [the right to strike] is “No’.*° 

Similar conclusions have been reached in other jurisdictions.”* 
A New York court has ruled that the Condon-Wadlin Act** barring 
strikes by public employees is not unconstitutional.** A similar 
result was reached by the Washington Supreme Court when it up- 
held an injunction obtained by the Port of Seattle against a strike 
by Longshoremen.** 

D. Limitations on Prohibiting the Right to Strike 


The argument has been advanced that while strikes by public 
employees should be prohibited in the case of employees perform- 
ing governmental functions, the same prohibition should not ap- 
ply in the case of public employees performing proprietary func- 
tions. The American Civil Liberties Union has issued a policy 





® Norwalk Teachers’ Ass’n v. Board of Educ., 138 Conn. 269, 83 A2d 482 
(1951). See Annot., $1 A.L.R.2d 1142 (1953). 

* Id. at 276, 83 A2d at 485. 

* New York City Transit Authority v. Loos, 2 Misc. 2d 926, 154 N.YS.2d 209 
(Sup. Ct. 1956); International Bhd. of Elec. Workers, Local 976 v. Grand River 
Dam Authority, 292 P.2d 1018 (Okla. 1956); City of Cleveland v. Division 268, 
Amalgamated Ass’n of St. Ry. Em , 90 N.E.2d 711 (C.P. Ohio 1949); Ci 
of Los Angeles v. Los Angeles Bldg. Constr. Trades Council, 94 Cal. App. 
36, 210 P.2d 305 (Dist. Ct. App. 1949). 

*2 N.Y. Civin Service Law § 108 (McKinney 1959). 

* Pruzen v. Board of Educ., 9 N.Y2d 680, 173 N.E.2d 237, 212 N.YS2d 416 


1 e 
CP ert of Seattle v. Longshoremen’s Union, 52 Wash. 2d 317, $324 P.2d 1099 
1 . 
Co xcal 266, Internat’l Bhd. of Elec. Workers v. Salt River Project Agricul- 
tural Improvement & Power Dist., 78 Afiz. 30, 275 P.2d 393 (1954), Compare 
Port of Seattle v. International Longshoremen’s Union, supra note 24. 
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statement on civil rights in government employment which noted 
the distinction between the governmental and proprietary func- 
tions of governmental services: 


1. A blanket prohibition of work stoppages by any and all 
groups of public employees is unnecessary. Only a genu- 
ine necessity could justify subjecting a large part of the 
population to a restraint not imposed upon ie bulk of 
our citizens. Government has steadily extended into ac- 
tivities of a previously private character. A vast enlarge- 
ment of government personnel has occurred in recent dec- 
ades, so that today approximately one-sixth of the Amer- 
ican work force is on some public payroll. These facts 
serve as cautionary reminders that too ready limitations up- 
on the right to strike might create a repressive atmosphere 
for which no genuine public need may exist. 


2. Where maintenance of uninterrupted service is essential to 
the community, limitations of the right to strike may be 
appropriate, either by legislative or administrative action. 
Even in such cases, however, limitations are fully defensible 
only if and when adequate machinery for handling em- 
ployer-employee relations had been established.** 

The statement went on to suggest that where strikes by public 
employees were prohibited, certain alternate procedures should be 
made available for resolving public employee disputes. 

It is also argued that the right to strike by public employees 
should not exist where serious harm to the public health and safety 
is threatened. However, this test runs into difficulty when a com- 
parison is made with strikes in private employment. A strike by 
employees of a private electrical utility would be legal, while a 
strike by employees of a municipal owned water or power system 
would not be protected by statute. Similarly, a highway main- 
tenance crew employed by a county could not strike with legal 
protection, but a strike by a private road contractor would be 
permissible. Employees of a private hospital in Wisconsin have 
the protected right to strike,** but employees of public hospitals 
do not have such protected right.2* Workers employed by private 
contractors at the Cape Canaveral missile site are free to strike but 
federal employees on the same project are not. In these illustra- 
tions, the threat to public health and safety are at least equally 





* AMERICAN Civ, LIBERTIES UNION, POLICY STATEMENT ON CiviL RIGHTS IN 
GOVERNMENT EMPLOYMENT, 3 (1959). 

7 St. Joseph’s —_ v. Wisconsin Employment Relations Bd., 264 Wis. 396, 
59 N.W.2d 448 (1953); Wisconsin py Relations Bd. v. Evangelical 
Deaconess Soc., 242 Wis. 78, 7 N.W.2d 590 (1948). 

* Wis. Laws 1959, ch. 509, § 1[111.70(1)]. 
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serious in the event that a strike should occur; but in private em- 
ployment it is necessary for the President to find that a national 
emergency exists before a major strike may be enjoined, even for 
a limited period.” 

If economic consequences are considered, it is obvious that the 
public is directly affected by strikes and collective bargaining ne- 
gotiations in private industry. A strike or contract settlement 
among private utility workers frequently results in a fare or rate 
increase which in turn is subject to approval by a public authority. 
Such increases are normally granted because there is little altern- 
ative. For example, the recent conclusion of a three year collective 
bargaining agreement between the motor carriers and the Teamsters 
Union in the central states region resulted in a substantial wage 
increase for the employees. This was followed with a request by 
an application by the motor carriers for a rate increase to the In- 
terstate Commerce Commission and the Public Service Commis- 
sion.*° 

Statutes may specifically grant the right to strike to public em- 
ployees. The California Supreme Court recently ruled that the 
employees of the Los Angeles Metropolitan Transit Authority were 
given the right to strike by the statute creating the Authority.** 
This statute provides that the “employees shall have the right to 
self organization . . . to bargain collectively . . . and to engage in 
other concerted activities for the purposes of collective bargaining 
or other mutual aid or protection.”*? The majority concluded that 
the provision demonstrates legislative intention to confer the right 
to strike peacefully. But in an embattled dissent, two of the jus- 
tices severely criticized the majority for implying that the right to 
strike might be inferred from the phrase, “granting employees the 
right to engage in other concerted activities for their mutual aid 
or protection.” The dissenting justice said, “It is to be emphasized 
that since a grant of a right to strike against government is essen- 
tially a partial surrender of sovereignty the grant should unmis- 
takeably come from the sovereign, not through inferences declared 
by the majority of a divided court.”** 





*® Labor Management Relations Act, 1947, Tit. II, § 206, 61 Stat. 155, 29 U.S.C. 


§ ws (1958). 
lications for Rate Increases Central States Motor Freight 
Bureau, cone Deel Ho. $9775. “ 
ary arf agg litan Transit rig mene | v. Brotherhood of R.R. Train- 
men, 54 nao Pod 905, 8 Cal. Rptr. 1 (1960). 
* CaL, STAT. 1957, ch. 547, § 3.6(c). 
™ Los Angeles “ir Transit Authority v. Brotherhood of R.R. Train- 
men, patton note a at 355 P.2d at 916, 8 Cal. Rptr. at 13. 
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It would seem, therefore, that while public health and safety 
are factors in restraining strikes in governmental units, the basic 
reason for the limitation is simply that, absent statutory authority, 
government will not permit a challenge to its sovereignty by the 
use of the strike weapon. The decision in United States v. United 
Mine Workers of America** supports this argument. In that case 
the threat to the public health and safety and national security 
caused by the mine workers strike was not changed by the act of 
government seizure of the coal mines,** but seizure of the mines 
by the government did enable the government to enjoin the strike 
in the name of the sovereign. 

The view that public employees cannot strike has been succinctly 
summarized as follows: 


The reasoning followed emphasizes a basic inconsistency be- 
tween owing a loyalty to one’s government and participating 
in a breakdown of its operations. Those who work for gov- 
ernmental bodies are deemed to have a higher obligation to re- 
frain from interfering with its operations than does the ordi- 
nary citizen.*¢ 
The conclusion that strikes by public employees are not legal un- 
less specifically protected, has not proved to be an adequate answer 
to public employee labor disputes nor is it an answer to the basic 
question of good employer-employee relations in the public service. 
The fact is that strikes by public employees do occur and with 
disturbing frequency.*" 


III. Ricut To Join Lasor UNIons 


Closely related to the question of the right to strike is the ques- 
tion of whether public employees have the right to join labor or- 
ganizations of their own choosing. Chapter 509 of the Wisconsin 
Statutes has answered that question for employees of local units 
in Wisconsin with the exception of state employees, policemen, 
sheriff's deputies and county traffic officers. Chapter 509 specifically 
provides that municipal employees shall have the right of self- 
organization, to affiliate with labor organizations of their own 
choosing, and the right to be represented by labor organizations 
of their own choice in conferences and negotiations with their 
municipal employers or their representatives on questions of wages, 





* 330 U.S. 258 ~<- 

*® Exec. Order No. 9728, 11 Fed. Reg. 5593 (1946), under the authority of War 
Disputes Act, 57 Stat. 163 (1943). 

* ILLINOIS LEGISLATIVE COUNCIL, PUBLIC EMPLOYEE LABOR RELATIONS (1958). 

* ZISKIND, ONE THOUSAND STRIKES OF GOVERNMENT EMPLOYEES (1940). 
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hours and conditions of employment. The statute also provides 
that employees shall have the right to refrain from any and all of 
such activities. Municipal employers are prohibited from inter- 
fering with, or restraining or coercing any municipal employee in 
the exercise of his right to join or to refrain from joining a labor 
organization. Similarly, municipal employees are also prohibited 
from interfering with the right of other municipal employees to 
join or to refrain from joining a labor organization or exercising 
other rights under the statute. 

The rights conferred on public employees by chapter 509 have 
been enjoyed by employees in private employment for many years. 
Federal and state labor relations statutes have protected the rights 
of private employees to join a labor organization and to associate 
for their mutual aid and protection. In some instances, however, 
the rights conferred are qualified by a condition that the right to 
join and affiliate does not include the right to strike. 

In contrast, a few states—Alabama, Arkansas, Georgia, North 
Carolina and Virginia**—have forbidden organization of public 
employees. While a few early court decisions held that a govern- 
mental unit may ban union membership, the recent cases are to 
the contrary.** 

In results that might have seemed ironic to its sponsors, Right 
to Work amendments to a state constitution have been the basis 
of invalidating a statute*® and city ordinance*? banning public 
employee membership. 

Municipal ordinances and executive orders by governors and 
mayors have protected the right of public employees to join labor 
organizations. Such ordinances or resolutions have been adopt- 
ed by a number of major cities, including Milwaukee. A 1959 
resolution adopted by the Milwaukee Common Council states in 
part that it is the policy of the city to “recognize the rights of 
general employees to join labor organizations of their own choice; 
to grant to such representatives exclusive time to represent their 
members at official wage hearing; to permit stewards of labor 
organizations and other officials time off to represent members 


“Cope or ALA., Tit. 55, §§ 317 (1)-317 4 . 1987); Ga. Cope ANN., 
§ 54-909, 4.998 Assi: ald Gan. Sear e 5 P'95-100 (Supp. 1959); VA. 
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v. Priest, 357 Mo. 68, 206 S.W.2d 54 (1947), @ dismissed 333 US. 
Bey, sn S Teachers’ Ass'n v. Board of Educ., supra note 19; City 
356 Mo. 1239, 206 S.W.2d 539 (1947). 

ts v. an, [29 Ark. 830, 518 8.W.2d 626 (1958). 
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at official meetings and hearings; to afford labor organizations the 
privilege of dues check-off’.*? The governors of New York, Penn- 
sylvania and Washington have issued an executive order setting 
forth the right of employees to join and continue in labor organ- 
izations of their own choice.* 

Almost all of the declarations, or statutes dealing with the right 
of public employees to join a labor organization, also provide that 
such employees shall have the right to refrain from joining a 
labor organization. These same words, used primarily to protect 
and to a degree to encourage union membership by public em- 
ployees, are the basis of the right to work laws in private employ- 
ment. 

Even in the absence of specific statutory protection of the right 
to join a labor organization, the first amendment protection of 
the freedom of assembly would seem to protect the right of em- 
ployees to join a labor organization. However, a few early court 
decisions have held that there is no constitutional limitation on 
statutes prohibiting membership in a labor organization by public 
employees. They hold that since no one has a right to demand 
that he be employed by the government, employees who volun- 
tarily accept employment with a governmental unit assume the 
obligations incident to such employment, and agree to accept ex- 
isting employment conditions. 

Dean Seitz, of the Marquette Law School, has set forth a power- 
ful argument to the contrary: 


In the face of the clear first amendment right of freedom to as- 
semble, such arguments appear no more plausible than would 
the contention that first amendment m of religion rights 
would give way to a pronouncement that governmental em- 
ployees were not to become members of a certain recognized 
church. The only justification for a public employ- 
ees from joining a labor union, would seem to require a finding 
that labor unions generally seek to force their employee mem- 
bers to do something which is inconsistent with the position 
of the employee as a governmental worker. For instance, if it 
could be Stablished at all unions advocated that government 
employees use the strike weapon, it might be reasonable for 
the legislature to forbid government employees to join a union. 
All unions do not, however, agitate for use of improper meth- 
“ Milwaukee [Wis.] Resolution Recognizing Employee Representation (Feb. 
a NY’ Exec. Order, “Relating to Procedures for the Submission and Settle- 
ment of Grievances of State Employees,” a 6, 1955; Pa. Exec. Order, “Rights 
of State Employees to Organize in Labor Unions,” May 27, 1957; Wash. Exec. 
Order, “State Employee Labor pid Feb. 1958. 
“Supra note 39. See Annot., $1 A.L.R.2d 1142, 1154 (1953). 
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ods or attainment of unlawful goals. There appears, therefore, 

no valid ground on which prohibition of union membership 

can be based.*® 

It has been suggested in some quarters that the right to organ- 
ize may have to be abrogated because a division of loyalty cannot 
be permitted where employees are hired to protect public safety, 
such as in the case of police, fire and sheriff departments. How- 
ever, the Wisconsin State Association of Fire Fighters has been or- 
ganized since 1934 and the Wisconsin Policemen’s Protective As- 
sociation has been organized since 1933. In the past three dec- 
ades, public health and safety have never been sufficiently threat- 
ened to.seriously consider dissolving these organizations; thus the 
divided loyalties argument seems to be more apparent than real. 

The National Civil Service League has issued a recent policy 
statement on employee organizations in government, which de- 
clared: 


Persons in public employment should have the right to organize 
and to present proposals through representatives of their own 
choosing . . . . Substantial benefits from organization may be 
attained without outside affiliation. However, when any grou 
in government service of its own volition decides on such af- 
filiation, it should be permitted, unless the public interest 
would thereby be jeopardized or public confidence impaired 
. . .. The special situation of policemen and firemen should 
be noted: 

a. Their prime obligation is to protect the health, welfare 
and safety of all law-abiding citizens; 

b. The principal purpose of organizing is to provide group 
representation on problems of their relations to man- 
agement; 

c. They should not strike or claim the right to strike; 

d. They should not en in political campaigns; 

e. They should not affiliate with an outside organization 
which does not specifically recognize these principles. 

An analysis of the particular restrictions which might be placed 
upon police organizations has been made by the Department of 
Labor of the city of New York. The report suggests that there are 
at least three categories of restriction on police organizations: 


1. That they be forbidden the right to strike; 

2. That membership in an organization be confined to the 
members of the particular police department; 

8. ‘That membership be in an outside organization, but limited 
to organizations of policemen only,* 

“Seitz, op. cit. supra note 12, at 38. - 

“ AMERICAN BAR ASS’N, REPORT OF THE COMMITTEE ON LAW OF GOVERNMENT 

EMPLOYEE RELATIONS 28 (1959). 
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How meaningful the right of organization on the part of public 
employees is in the absence of specific statutory protection, or 
available administrative remedies, is open to question. Presum- 
ably where civil service exists, policemen who are discharged be- 
cause of the union activities might find a remedy in the civil serv- 
ice appeals procedure, on the ground that they were not discharged 
for good cause. However, there are many employees of uniform 
services not under civil service. Constitutional and statutory rights 
of associations lose their meaning without effective enforcement 
procedures. 

In Wisconsin, at least one court proceeding has been commenced 
to enforce a statutory right to join a labor organization. The Cir- 
cuit Court of Milwaukee county has granted a temporary injunc- 
tion restraining the Superintendent of Schools for the city of Mil- 
waukee from transferring a teacher who was active in union affairs. 
It was held that such a transfer would be in violation of section 
111.70 (3) (b) and 111.70 (3) (c) of the Wisconsin Statutes.4* The 
statute provides that municipal employers may not coerce, intim- 
idate or interefere with municipal employees in the enforcement 
of their right of self organization and affiliation with labor or- 
ganizations of their own choosing. The statute also prohibits a 
municipal employee from causing similar acts on behalf of a mu- 
nicipal employer. The court found that the Superintendent of 
Schools was a municipal employee and had transferred a teacher 
at the request of his principal, because of the teacher's union ac- 
tivities. Prior to the trial on the permanent injunction, an affidavit 
of prejudice was filed by the city against the judge who issued the 
temporary injunction. Arguments are pending before another 
Milwaukee circuit court judge on a motion by the city for a sum- 
mary judgment. The city contends that a superintendent has stat- 
utory powers to transfer teachers under section 38.09 (3), and that 
this right is not limited or diminished by the provisions of chapter 
509. The right to organize and to representation enumerated in 
the municipal labor statute is explicit, but whether enforcement 
procedures through equity court injunctions are sufficiently ade- 
quate to carry out the statutory policy, will await the test of time. 

Chapter 509 does not specifically require that a public employer 
must recognize a labor organization as the representative of its 
public employees for the purpose of engaging in collective confer- 
ences and negotiations on questions of wages, hours and working 





“La Gosh v. Board of School Directors, Case No. 290-573 (Cir. Ct. Milwaukee 
County, Wis., Nov. 17, 1960). 
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conditions. But this right may be inferred, since employees are 
given the right of representation by a labor organization in collective 
conferences and negotiations with their municipal employers. If 
the right of representation exists for the stated purposes it can have 
meaning only if a duty exists for the public employer to recognize 
such representatives. ‘Therefore, it seems a reasonable possibility 
that the Wisconsin courts, if called upon to answer the question of 
whether public employers have a duty to recognize public em- 
ployee unions, will find in the affirmative. 


IV. Ruicut To BARGAIN COLLECTIVELY 


The right of public employees to organize and to be represented 
in collective conferences and negotiations with their public em- 
ployers has limited meaning, if public employers are unwilling or 
legally prevented from engaging in collective bargaining. Where 
a union represents a majority of the employees in a collective bar- 
gaining unit in private employment, collective bargaining is pro- 
tected and required as to the subjects of wages, hours and working 
conditions.“* Where a labor union represents a majority of em- 
ployees in a collective bargaining unit in public employment, the 
status of collective bargaining is far from clear. 

To understand the differences between collective bargaining in 
public and private employment several distinctions should be rec- 
ognized. The diffusion of ultimate authority and responsibility in 
public employment is in sharp contrast to private employment 
where responsibility for decisions affecting employment is focused 
in a single executive or at times a board of directors. In public 
employment as contrasted to private employment, the right to or- 
ganize and bargain collectively, with a few exceptions, does not 
enjoy statutory protection. There are almost no procedures in 
public employment for the determination of questions of repre- 
sentation or appropriate collective bargaining units, while federal 
and state statutes provide detailed procedures to resolve such ques- 
tions. The right to strike is protected by statute in private em- 
ployment, but not in public employment. Budget procedures, set 
by statute, sometimes limit the time when collective bargaining 
can take place in public employment. Certain subjects of col- 
lective bargaining may be exclusively controlled by statute in 
public employment. Policy decisions affecting public employment 
are essentially political decisions as contrasted to private employ- 
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ment where economic factors necessarily play the major role in 
formulating collective bargaining agreements and personnel poli- 
cies. 

Because of the distinctions between private and public employ- 
ment, collective bargaining is not really descriptive of labor rela- 
tions in public employment. Collective conferences, collective ne- 
gotiation, collective dealing, and even collective begging have been 
used to describe the public employer-employee relations.‘ 

A letter of President Roosevelt in 1937 to the National Federation 
of Federal Employes is frequently cited to point out the differences 
between collective bargaining in private and public employment. 
It said: 


All Government employees should realize that the process of 
collective bargaining, as usually understood, cannot be trans- 
planted into the public service. It has its distinct and insur- 
mountable limitations when applied to public personnel man- 
agement. The very nature and purposes of government make 
it impossible for administrative officials to represent fully or 
to bind the employer in mutual discussions with Government 
employee organizations. The employer is the whole people, 
who speak by means of law enacted by their representatives in 
Congress. Accordingly, administrative officials and employ- 
ees alike are governed and guided, and in many instances re- 
stricted by laws which establish policies, procedures, or rules 
in personnel matters.*° 
This letter, written nearly a quarter of a century ago, has been 
frequently used as an argument against governmental collective 
bargaining with representatives of their employees. 

The legal argument against the authority of governmental units 
to engage in collective bargaining has been summarized as follows: 
1. The fixing of conditions of work in the public service is 

a legislative function. 

2. Neither the executive nor the legislature may delegate 
such functions to any outside group. 

3. Unless specifically authorized by law, a governmental unit 
may not enter into a collective bargaining agreement. 

4. The legislature, or executive must be free to change the 
conditions of employment at any time, and thus cannot 
set for a fixed period of time or bind a subsequent ex- 
ecutive or legislature by its action. 

5. Exclusive recognition in collective bargaining is at odds 

“ Address by Robert L. Stutz, “Em tions in the Public Serv- 


ice,” Conn. ch. of Am. Soc. of Pub. Administration, Sept. 26, 1959 
Letter from President Roosevelt, op. cit. supra note 7, at 4. 
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with the principle of equal treatment of all employees.** 

The Supreme Court of Missouri has ruled that a constitutional 
amendment guaranteeing employees the right to organize and to 
bargain collectively applies only to private employers.’? Similar 
rulings have been made by the Supreme Courts of Maryland®* and 
California.* 

However, there is judicial authority to support the ability of a 
governmental unit to enter into a collective bargaining agree- 
ment. In the Norwalk case,®* the court said: 


If the strike threat is absent and the [Board of Education] pre- 
fers to handle the matter through negotiations with the [Nor- 
walk Téachers Association], no reason exists why it should not 
do so. The claim of the [Board of Education] that this would 
be an illegal delegation of authority, is without merit.* 


The Connecticut court went on to explain that the approval of 
the authority to negotiate a contract, did not mean approval to 
surrender the Board’s legal discretion which would be contrary to 
law or otherwise, ultra vires. The court also said that a contract 
requiring union membership as a condition of employment would 
be illegal. 

The highest court of the State of New York has ruled that the 
Transit Authority of the city of New York had the authority to 
enter into a collective bargaining agreement.*’ The reasoning of 
the New York court was based upon the broad general powers 
granted to the Authority to “do all things necessary or convenient” 
in the carrying out of its specific powers.** The Arizona and Cali- 
fornia Supreme Courts have held that employees of a municipal 
corporation engaged in a proprietary function have the right to 
baragin collectively. 

Several Wisconsin attorneys general have issued opinions upon 
the authority of governmental units to engage in collective bar- 





™ Klaus, Labor Relations in the Public Service, REPpoRT OF THE COMM. ON 
STATE LABor LEGISLATION, Am. Bar Ass’n, 31-32 (1958). 

= City of ee v. Clouse, supra note 37. 

 Mugford v. Mayor & Council, 185 Md. 266, 44 A.2d 745 (1945). 

™ City of Los Angeles v. Los Angeles Bldg. & Constr. Trades Council, supra 
note 21. 

® Norwalk Teachers’ Ass’n v. Board of Educ., supra note 19. 

Id. at 278, 83 A.2d at 486. 

™ Civil Serv. Forum v. New York oa Transit Authority, 4 App. Div. 2d 117, 
yng 476 (1957), aff'd 4 N.Y2d 866, 150 N.E.2d 705, zt N.YS.2d 234 
( q . . 

Id. at 123, 163 N.Y.S.2d at 482. 

* Local 266,. Internat’l Bhd. of Elec. Workers v: Salt River Project Agricul- 
tural ay ie & Power Dist., supra note 25; Les Angeles Metropolitan 
Transit Authority v, Brotherhood of R.R. Trainmen, supra note 31. 
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gaining and to execute bargaining agreements. In 1940, the at- 
torney general ruled that while a county was under no duty to 
bargain collectively with a labor union or to make an agreement, 
either oral or written, as to hours, wages, seniority or classifica- 
tions, the county could do so, if it so desired.*° 

In 1950, the attorney general advised that a county highway com- 
mittee had the authority to enter into valid agreements with a 
union representing its employees as to hours, wages, duties and 
terms of employment for a period not to exceed two years, but that 
a maintenance of membership provision could not be included in 
such a contract.® 

In 1953, the attorney general advised that there was grave doubt 
as to the constitutionality of a proposed statute which would have 
authorized municipalities to make collective bargaining agreement 
binding for a period of a year. Such contract, he stated, could 
amount to a restriction of the legislative function of the municipal- 
ity which required that the municipality must be free to change 
the terms of employment whenever the public interest required.* 

The opinion cited an earlier Wisconsin decision of the supreme 
court invalidating an ordinance of the city of Milwaukee which 
provided that skilled laborers employed on work done for the 
city, should be paid a prevailing wage rate to be determined by 
that paid to members of a labor organization. The supreme court 
in Wagner v. Milwaukee, said that there was no statutory author- 
ization for the ordinance and that the ordinance was an attempt 
by one legislative body to bind its successor. It also stated that the 
determination of a legislative question by an outside body would 
be an invalid abdication of legislative discretion. The opinion 
made no comment on the fact that there are a number of valid 
prevailing wage statutes regulating both federal and state public 
works.** Nor did the opinion refer either to section 59.15 (2) (d) 
of the statutes authorizing counties to enter into agreements for 
services of employees, setting up the hours, wages and duties in 
terms of employment, for periods not to exceed two years or to 
the 1950 opinion of the attorney general. 

County and city attorneys have also expressed their views on 
the validity of public employer-employee collective bargaining. 





© 29 Ops. Wis. Att’y GEN. 82 (1940). 

* 39 Ops. Wis, ATt’y GEN. 48 (1950). 

* 42 Ops. Wis. ATr’y GEN. 97, 102 (1953). 

* Wagner v. City of Milwaukee, 177 Wis. 410, 417, 188 N.W. 487, er er. 

“ Davis-Bacon Act, 46 Stat. 1494 a as amended, 40 U.S.C. §§ 276a-1 - 
276a-7 (1958); Wis. Stat. §§ 103.49-103.50 (1959). 
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The corporation counsel for the county of Milwaukee has had two 
recent occasions to issue opinions on the authority of the county 
of Milwaukee to engage in collective bargaining and to enter into 
collective bargaining agreements. In 1959, the corporation counsel 
was presented with the question of whether the county of Milwau- 
kee could lawfully enter into a collective bargaining agreement as 
a result of the passage of chapter 509 of the statutes. He stated that 
chapter 509 not only did not require the county to enter into col- 
lective bargaining agreements, but also that the county did not 
have such power.** The opinion pointed out that the county civil 
service commission under sections 16.31-.34 was given exclusive con- 
trol over-certain phases of county employment including the power 
to make recommendations to the county board relative to a stand- 
ardized scale of wages for all county employees. The opinion em- 
phasized that the county board was free to accept or reject any 
such recommendations by resolution or ordinance and that these 
enactments could be repealed or amended at any subsequent meet- 
ing of the county board. This opinion, similar to the 1953 at- 
torney general's opinion, made no reference whatsoever to section 
59.15 (2) (d) or to the 1950 attorney general’s opinion interpreting 
that section of the statute as authorizing union contracts. 

In November of 1960 the corporation counsel was again asked 
his opinion as to the validity of a proposed collective bargaining 
agreement. This agreement was between the Milwaukee County 
Board and District Council No. 48 of the American Federation of 
State, County and Municipal Employees.** The agreement pro- 
posed by District Council 48 sought to avoid conflicts with the 
county civil service laws, section 63.01 through 63.17. The counsel 
ruled that the civil service law, sections 63.01 and 63.17 and section 
59.15 of the statutes, authorized the county board to fix employees’ 
compensation and pre-empted any other method of fixing wages, 
hours or conditions of employment. The counsel said that while 
the county board and civil service commission could negotiate with 
public employes, they could not bind the further action of the 
county board or civil service commission through such procedures. 
The opinion stated that the county’s legislative powers could not 
be delegated and that the proposed agreement was invalid because 
the power to make such administrative rules is vested in the civil 
service commission and is non-delegable. Both opinions stated that 
the county could not delegate its discretionary power to arbitration. 





“ Opinion, Corp. Counsel of Milwaukee County, Wis., Oct. 27, 1959. 
* Opinion, Corp. Counsel of Milwaukee County, Wis., Nov. 4, 1960. 
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The latter opinion also made no reference to 59.15 (2) (d) of the 
statutes. 

It should be recognized that the county board has considerable 
discretion as to whether or not it will accept the recommendations 
of the civil service commission as to wages, hours and working 
conditions. For example, local units of government under section 
16.055 may avail themselves of the services of the State Bureau of 
Personnel in the preparation of salary, classification and benefit 
plans. This service is widely used and at least three full time staff 
members are employed in such surveys. 

The limited interpretations in the cited opinions on the con- 
tractual powers of public employers seem at variance with the 
broad powers of the home rule amendment of the Wisconsin Con- 
stitution, although such amendment does not include counties.* 
Such opinions also place a limited interpretation on the broad 
delegation of authority contained in the statutory grant of powers 
to counties, towns, villages and cities.* 

Vested with extensive powers, governmental units contract for 
public works, purchase land and enter into personal service con- 
tracts. Public employers enter into individual contracts with school 
teachers, contract for engineering services, and hire management 
consultants to conduct traffic, wage, salary and industrial develop- 
ment surveys. Almost all such contracts are for a fixed period of 
time and usually, in the case of public works, extend over more 
than one budget period. The power of governmental units to enter 
into personal service contracts has been long recognized. 

The argument that collective bargaining, negotiation or confer- 
ences when carried on by a public employer is illegal because it 
is an improper delegation of the legislative function, appears to 
rest in part on a misunderstanding of the function of the collective 
bargaining process. The fact that a governmental unit engages 
in collective bargaining does not mean that it has surrendered its 
decision-making authority with respect to public employment. 
The decision-making authority as to the terms and conditions of 
employment, or as to the question of whether or not to enter a 
collective bargaining agreement, rests with the legislative body. 
There is no legal authority in either private or public employment 
to compel agreement. In private employment, parties are required 
to bargain in good faith, but they are not compelled to reach an 





* Wis. CONST., art. rh 
* Wis. STAT., $8 59.01, 60.01, anions ti > and 62.11 (5) (1959). 
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agreement.’° Failure to reach an agreement in private employment 
may mean a strike, or the continuation of work without a labor 
agreement until one side or the other capitulates to the terms of 
the other. Absent the strike weapon in public employment, un- 
der circumstances where no agreement is reached, there is obviously 
no contract; but this does not mean no work. In this event, the 
public employer can, and frequently does, place the offered terms 
into effect. The pressure of budget deadlines influences bargain- 
ing in public employment. Employee organizations and taxpayer 
groups use political, rather than economic persuasion on the legis- 
lative body; but this is in the nature of government. 

Good faith bargaining presumes the exchange of facts and pro- 
posals, including some reasonable explanations as to why conces- 
sions are requested or refused. In private employment, negoti- 
ators frequently advise each other that any proposals are subject 
to ratification by the union membership and acceptance by the 
corporation’s board of directors or principal officers. Represent- 
atives of governmental units, when negotiating for the purchase 
of land or the contracting for works, make clear that such actions 
are subject to the approval, occasionally after modification, of the 
legislative body on whose behalf the negotiations are conducted. 
It is difficult to understand why the same procedures could not 
lawfully apply to collective bargaining contracts. So long as the 
decision-making authority over the terms of the collective bargain- 
ing agreement is retained by the legislative body, it does not seem 
that the practice of collective bargaining results in an unlawful 
delegation of authority. 

In a growing number of states, counties and municipalities, the 
authority of governmental units to enter into collective bargain- 
ing agreements, or at least to engage in collective bargaining, has 
been supported by the enactment of statutes, ordinances, resolu- 
tions and executive orders. In 1959, Alaska enacted a statute au- 
thorizing, but not requiring, the state or its political subdivisions 
to enter into contracts with labor organizations. The statute also 
provides that the contract can be enforced in court, provided that 
the labor organization has registered and complied with regulations 
established by the Commissioner of Labor.*! Massachusetts enacted 
a statute in 1960 empowering any city or town on a home rule op- 
tion basis to engage in collective bargaining and to enter into col- 





Texas Foundries, Inc. v. NLRB, 211 F.2d 791 (5th Cir. 1954); NLRB v. 
Highland Park Mfg. Co., 110 F.2d 632 (4th Cir. 1940); F ’s Wholesale & 
Retail Market II, Wis. a Relations Bd. Dec. No. 3541 (1953). 
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lective bargaining agreements. The statute is to become effective 
whenever ratified by the individual community. Police officers 
were excepted from its provisions."* Minnesota in 1957 provided 
that governmental units were required to meet with represent- 
atives of its employees at reasonable times on grievances and con- 
ditions of employment. The Labor Conciliator of the state is re- 
quired to hold representation elections whenever questions of 
representation arise."* In 1959, New Hampshire authorized towns 
to recognize unions and to enter into collective bargaining agree- 
ments with labor organizations.** The Illinois State Personnel 
Code authorizes the Director of Personnel to conduct negotiations 
affecting pay, hours of work and other conditions of employment." 

The states of Florida and Rhode Island have enacted laws pro- 
tecting the right of public employees to organize and to be repre- 
sented by representatives of their own choosing in presenting pro- 
posals to public employers relative to wages and conditions of 
employment.’* New Jersey has a similar civil service regulation 
related to grievance procedures.” 

The attorney general of California has recently given an opin- 
ion that a local hospital district has the power to bargain col- 
lectively with a union representing a majority of its public em- 
ployees and also could grant a union shop by such agreement. 
However, the opinion made it clear that the hospital district was 
under no obligation to recognize or to bargain with the union."* 


V. Crvit SERVICE 


Dean Seitz has suggested that there are no complete legal barriers 
to a legislative requirement of collective bargaining in public em- 
ployment, but that any legislation would have to consider other 
statutes which may limit the topics for collective bargaining.’ 
For example, if a statute or ordinance fixes tenure or pension 
rights, a collective bargaining agreement on those subjects could 
not supersede such legislation. Civil service statutes spelling out 
procedures which must be followed in discipline or discharge cases, 
cannot be displaced by a grievance procedure in conflict with such 
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statutes,** but again this does not mean that the two procedures 
might not exist side by side, depending upon the facts. The county 
executive of Milwaukee county has proposed a new grievance pro- 
cedure allowing for union representation of employees which would 
operate prior to the submission of the grievance to the civil service 
commission.** 

While the general principle that any conflict between a statute 
and contract must be resolved in favor of the statute is quite un- 
derstandable, the application is not so easy. Civil service examines 
and hires employees, establishes procedures for training, promotion 
and classification. Civil service also prepares and recommends sal- 
ary and fringe benefits, compensation plans and provides machinery 
for hearing complaints and grievances. The civil service or other 
statutes provide tenure and retirement benefits. A labor organ- 
ization cannot perform the same services civil service does in ad- 
ministrative management. However, neither can civil service speak 
for both management and for a labor organization representing 
public employees. The principle of representation and collective 
bargaining assumes that public employees shall have something to 
say about their wages, hours and working conditions. If this prin- 
ciple, with appropriate limitations, is to be accepted in public 
employment, then civil service laws cannot per se be construed as 
a bar to the effective implementation of recognition and collective 
bargaining procedures. Is it possible to reconcile the existence and 
functioning of civil service personnel administration and labor un- 
ion participation by means of collective bargaining in public em- 
ployment? If so, what group of employees are in fact represented 
by a labor organization? 

The New York Court of Appeals was presented with these ques- 
tions in a suit brought by the Erie County Water Authority to re- 
strain the New York State Labor Relations Board from exercising 
its jurisdiction to determine a representation question.**? The Water 
Authority argued that the provisions of the Civil Service law and 
the Labor Relations Act are incompatible and inconsistent and 
that the Civil Service statutes given to the Authority employees 
preclude the use of collective bargaining.** The enabling act cre- 
ating the Authority declared that the Water Authority was an 

Local 266, Internat’l Bhd. of Elec. Workers v. Salt River Project Agricul- 
tural Improvement & Power Dist., supra note 25. 

® Milwaukee Journal, Mar. 5, 1961, bods 26, ag 1. 

® Erie County Water at 208 Misc. 292, 143 N.YS2d 379 
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employer within the meaning of the State Labor Relations Law. 
The court stated: 


In the case before us, the Authority's employees have received 
the benefit of civil service status and they must necessarily ac- 
cept whatever curtailment such status causes in the scope of 
their bargaining rights. The fact that there may be some cur- 
tailment does not mean that whatever rights that remain to 
them are not valuable. Nor is it n for us here to de- 
termine just what rights they have; to whatever extent they 
exist, these employees may enjoy them. This is quite different 
from saying they should not have any bargaining rights when 
the Legislature has expressly indicated the contrary results.* 
Pursuant to this decision the New York State Labor Relations Board 
proceeded to determine the appropriate unit for collective bar- 
gaining.**© ‘The Water Authority claimed that since all of its em- 
ployees had been classified by the state civil service commission, 
the New York State Labor Relations Board was bound by the 
commission’s determination and could not exercise its independent 
judgment in establishing a bargaining unit. The board rejected 
the argument and held that there was no conflict between the func- 
tion of the commission and the board since it was the responsibil- 
ity of the commission to classify employees for civil service pur- 
poses and it was the board’s exclusive function to group those em- 
ployees in appropriate units for the purposes of collective bar- 
gaining.** The board also excluded certain employees who were 
performing supervisory functions from the bargaining unit. 
The decision also set forth important Board policy on the size 
of the bargaining unit: 


Moreover, we would seriously doubt the advisability of com- 
partmentalizing a quasi-governmental body into numerous 
small, separate bargaining units. We note, in this connection, 
that many of the terms and conditions of employment are uni- 
form throughout the system because of the universal applic- 
ability of civil service regulations. This one factor alone— 
unique to public employment—would normally serve as co- 
gently persuading a finding of the largest practical unit.* 
Unlike the New York case, most states have no formal procedures 
for determining appropriate collective bargaining units nor for 
conducting secret ballot elections to determine questions of repre- 
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sentation. Chapter 509, for example, was enacted only after the 
means for determining questions of representation had been de- 
leted from the bill. Thus, there is no readily available procedure 
for a public employer to determine whether a labor organization, 
which claims to represent a majority of its employees in a partic- 
ular department or craft, does in fact represent such employees. 

The question also exists as to whether a public employer can 
grant exclusive recognition to a labor organization as a repre- 
sentative of its employees. The Norwalk case, upheld the right 
of a public employer to recognize a labor union, the Norwalk 
Teachers Association, as a representative of the teachers in col- 
lective bargaining. The court said, “It would seem to make no 
difference, theoretically, whether the negotiations are with a com- 
mittee of the whole association or with individuals or small re- 
lated groups, so long as any agreement made with the committee 
is confined to members of the association.’’** 

This view is supported by other authorities, which hold that in 
the absence of a specific statute authorizing exclusive representa- 
tion, as is the case in private employment, a public employer may 
not grant exclusive recognition to a praticular labor union.*® It 
is reasoned that exclusive recognition stands in the way of citizen’s 
constitutional right to petition his government, since exclusive rec- 
ognition and bargaining are at odds with the principle of equal 
treatment of all employees who are under the protection of civil 
service laws.* Whether this argument would prevail, in the event 
that a labor agreement or statute preserved the rights of individ- 
uals to present grievances of their own choosing, is not clear. 

The Wisconsin Employment Peace Act®! provides for exclusive 
recognition and also preserves the right of individuals® to pre- 
sent grievances to their employer and requires the employer to 
meet with such individuals. Similarly the Labor Management Re- 
lations Act®* gives private employees a right to present grievances, 
and also allows union representatives to be present during the 
settlement of any such grievances. The reservation of these in- 
dividual rights has not seriously impeded collective bargaining or 
grievance settlement in private employment and there seems no 
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reason why a similar statutory reservation, recognizing the right of 
individual employees to present grievances, would hamper griev- 
ance procedures and collective bargaining in public employment. 
The policy statement of the National Civil Service League deals 
with the question of the bargaining unit and exclusive recogni- 
tion.** In answer to the question whether there should be one 
or several bargaining units, the League stated that “the answer 
to this depends upon which will contribute better to the efficient 
operation of the service involved.”*® In answer to the question 
whether exclusive recognition was desirable, the league resolution 
stated that: 


In cases of numerically large units with a homogeneous type 
of work exclusive egy of the majority often will 

mutually satisfactory. ere there is a substantial diversity 
in the character of the work of different employees of a unit, 
it would seem undesirable to promote exclusive recognition.” 


The argument is advanced that in the absence of exclusive rec- 
ognition, a minority can bargain for conditions not desired by a 
majority. Federal and state statutes in private employment pro- 
hibit such bargaining. Public policy would, therefore, seem to 
favor exclusive recognition, but whether public employers can 
grant exclusive recognition in the absence of enabling legislation 
remains doubtful. The argument against exclusive recognition is 
that such recognition constitutes undue encouragement of labor 
unions and is coercive of rights of individuals who do not join. 
This view is related to the question of whether or not an employer 
can grant a union security agreement, which requires union mem- 
bership as a condition of employment. A number of court de- 
cisions have rejected such an idea.*" 


A Wisconsin attorney general’s opinion has held that a county 
highway committee could not lawfully enter into a labor agreement 
stipulating that all employees must join a labor organization. The 
opinion stated: 


This is not merely an employment contract; it is a contract 
between a public body having direction of the spending of 

ublic funds, on the one hand, and a purely private organ- 
ization on the other, whereby the public body agrees to spend 
those funds for the benefit of the private- organization to the 
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exclusion of the other members of the public. The county 
board could not delegate such authority to the committee, 
since it has no such authority itself.* 


However, it should be made clear that the question of compulsory 
unionism is not necessarily involved in the question of exclusive 
recognition. In any event, the problem is not too likely to arise 
in Wisconsin, since chapter 509 provides that public employees 
are protected in their right to refrain from union activity. On 
the other hand, agreements do exist in Wisconsin between public 
employers and public employees which in effect require union 
membership as a condition of employment. 


VI. CoLvectrveE BARGAINING IN PRACTICE 


Whatever the legal status of collective bargaining in public em- 
ployment, it is practiced, frequently without any express legisla- 
tive authorization, under many different procedures at all levels 
of government. 

The Association of Federal, State, County and Municipal Em- 
ployees reports nearly 400 collective bargaining agreements in force 
during the year of 1960.1° A study reveals that at least 31 of the 
169 towns and cities in Connecticut have some form of collective 
dealing with one or more employer organizations and that some 
92 employee organizations in Connecticut deal with local units of 
government.**? The Municipal Yearbook, 1960, reported that 70 
percent of some 960 cities had some sort of dealing with public 
employee labor unions.*°? Approximately 1000 local unions have 
provisions for dues check off in some 38 states which permit, by 
state or local authority, payroll deduction of union dues.’ 

Formal contracts are signed in some communities. In others, 
an ordinance is adopted which incorporates negotiated terms; but 
no. written agreement is signed. In still other communities, res- 
olutions are adopted setting forth personnel policies. 


VII. Pusiic Poticy Towarps CoLLectivE BARGAINING 


What should the public policy be toward collective bargaining 
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in public employment? The report of the American Bar Associ- 
ation in 1955 has a number of significant comments on the legal 
problems and public policy questions of collective bargaining in 
public employment. The report stated in part: 


A Government which eee upon other employers certain 
obligations in dealing with their employees may not in good 
faith refuse to deal with its own public servants on a reason- 
ably similar basis, modified, of course, to meet the exigencies 
of the public service .... While the duty of the legislative 
authority to fix salary and wages in the light of the 1 ca- 
pacity of the government must not be impaired, no sound 
reason exists why such policies should not the subject of 
reasonable negotiation with the duly constituted democratically 
chosen representatives of organized employees. Whether this 
is, or is not, called collective bargaining or collective negotiation 
or by any other name, seems immaterial. The end result is 
what really matters .... Whether the terms of a collectively 
negotiated agreement shall, as is customary in private industry, 
be in the form of a written contract is really academic . 
Government which denies to its employees the right to strike 
against people, no matter how just might be the grievances, 
owes to its public servants, an obligation to provide working 
conditions and standards of management-emloyee relation- 
ships, which would make unnecessary and unwarranted any 
need for such employees to resort to stoppage of public bus- 
iness. It is too idealistic to depend solely on a hoped for 
beneficient attitude of public administrators . . . .1% 


The 1960 convention of the American Municipal Association took 
a different position when it adopted a resolution opposing ex- 
clusive bargaining rights for a single public employee union on 
the ground that such procedure would deny the right of employ- 
ees, who were not members, to petition the governing body.* The 
same resolution strongly condemned strikes by public employees. 

Former Mayor Nestingen of Madison has taken a strong stand 
in favor of permitting municipal employees to organize and bar- 
gain collectively.*°% On the other hand, former Mayor Zeidler of 
Milwaukee has pointed out that the term bargaining does not 
have the same meaning to public officials and labor represent- 
atives..°* He regards certain union views of collective bargaining 





1 AMERICAN BAR ASS'N, SECOND REPORT OF THE COMMITTEE ON LABOR RELA- 
TIONS OF GOVERNMENTAL Emptoyess, 3, 6, 9 (1955). 
1 Resolution of Am. Municipal Ass'n, Nov. 27, 1960, reported in Milwaukee 
Journal, Nov. 28, 1960, p. 18, col. 3. 
18 Address by Mayor N of Madison, Wis., Comm. on Municipal Em- 
ployer- Employee Relations, 37th Annual Am. Municipal Cong., Nov. 26, 1960. 
Zeidler, op. cit. supra note 6. 
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as a proposal for the co-determination of the policies of govern- 
mental function by elected officials. This argument is similar to 
the debate over management prerogatives in private negotiations; 
but it must be appreciated that collective bargaining does not 
mean that an agreement must be reached. 

The public policy toward collective bargaining in government 
employment is closely related in the public view to the question 
of the public policy towards strikes by government employees. 

Statutory protection or prohibition of strikes by public employees 
would not of itself give statutory sanction to collective bargaining 
by public employees. However, the fear of strikes by organized 
public employees in the absence of a no-strike statute may be one 
reason that there has been limited legislative protection of col- 
lective bargaining in public employment. While there is little 
persuasive evidence that a no-strike statute will guarantee that 
strikes in public employment will not occur, or that such legisla- 
tion will automatically produce a public climate favoring collect- 
ive bargaining, it seems politically realistic for public employee 
unions to support, or at least not to oppose, legislation prohibiting 
strikes in public employment in exchange for legislation authoriz- 
ing collective bargaining and collective bargaining agreements in 
public employment. 

It has been argued that since there is no right to strike in public 
employment, there can be no right to bargain collectively, because 
collective bargaining is robbed of its mutuality. This argument 
presumes that the economic pressure, which is the primary econom- 
ic weapon used in private employment disputes, must necessarily 
be used in collective bargaining in public employment. However, 
such reasoning overlooks political persuasion which is the primary 
factor in determining public employment policies. Public em- 
ployee representatives through appearances at public hearings, 
through the press and by the use of lobbyists apply political pres- 
sure on the legislature and the executive to influence public em- 
ployee negotiations. This is not an evil, and when ethically pro- 
tected, is completely consistent with the nature of representative 
government. Political factors are present in the negotiation of 
many private labor disputes and in most major disputes having 
considerable public impact, but economic factors are of primary 
concern. Economic facts cannot and are not ignored in public 
employee negotiations; but the primary. emphasis is on. political 
persuasion. j ; 





1° KUEHN, op. cit. supra note 4. 
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VIII. GrIEVANCE PROCEDURES 


The dispute over the legal status and the public policy toward 
collective bargaining in public employment is reflected in the 
limited use of grievance procedures in government employment. 
More than 90 percent of collective bargaining agreements in pri- 
vate employment have grievance procedures terminating in arbi- 
tration, but arbitration of grievances in public employment is al- 
most unknown.?° 

One of the reasons for the slow acceptance of grievance machinery 
in public employment is the fear that such procedure can terminate 
in arbitration—a procedure not regarded as legally permissible in 
public employment. Another view is that a formal grievance 
procedure would conflict with the management prerogatives of 
public administrators and with civil service procedures. How- 
ever, grievance procedures have been established in various de- 
partments of the federal government and exist in numerous state 
and local communities.* 

The view that public employees should have adequate griev- 
ance machinery for the settlement of complaints appears to be 
growing. A recent study showed that 21 out of 25 labor agree- 
ments between local units of government and labor organizations 
in Connecticut contain grievance procedures of various types.'?? 
The grievance procedures established in the metropolitan agree- 
ments of Philadelphia and the New York Board of Public Works 
have detailed and explicit steps for the handling of employees’ 
grievances. 

The National Civil Service League has issued the following policy 
statement on grievance machinery: 


With the elimination of the strike threat, it is imperative that 
public agencies provide satisfactory methods of hearing and 
settling complaints for grievances and to prevent injustices . .. . 
This should be over and beyond what is required under civil 
service regulations. The time and effort thus spent will be 
amply repaid in improved morale and increased productivity." 


It is interesting to observe that this recommendation of the Na- 
tional Civil Service League suggests that grievance procedures be 





1 Killingworth, Grievance Adjudication in Public Employment, PROCEEDINGS, 
lltH ANNUAL MEETING, NAT'L ACADEMY OF ARBITRATORS 111 (1958). 

10 AMERICAN BAR ASS’N, REPORT OF THE COMMITTEE ON LAW OF GOVERNMENT 
EMPLOYEE RELATIONS 15 (1958). 

11 Brinker, op. cit. supra note 102, at 19-22. ; 

42 Stutz, Collective Dealing by Units of Local Government in Connecticut, 
supra note 101, at 28. 

Employee Organization in Government, supra note 94. 
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established over and beyond the civil service grievance procedure. 
The statement recognizes that civil service is essentially an ad- 
ministrative arm of management in public service. While charged 
with safeguarding the interest of the employees, its primary re- 
sponsibility must be to speak for management rather than as a 
representative of the employee in the presentation of his grievance. 

But what if the employee’s grievance is not settled in the griev- 
ance procedure, may such disputes be submitted for arbitration? 
There is a widespread belief that employee grievances in public 
employment may not be submitted to arbitration because such ac- 
tion would be an invalid delegation of legislative responsibility to 
fix the terms and conditions of employment. This conclusion makes 
no distinction between arbitration of disputes to determine fixed 
liabilities or rights under an existing agreement and arbitration 
to initially determine the conditions of employment. 

The objection to arbitration of public employee grievances also 
overlooks the general rule that a city has the right to submit to 
arbitration any claim by or against it, and likewise has the au- 
thority when making a contract to provide for arbitration of fu- 
ture disputes or claims.‘* This is a fairly common practice in 
public works contracts. 

In Wisconsin, the power of municipalities and municipal cor- 
porations to submit disputes to arbitrators seems to be firmly es- 
tablished by the cases of, In Re Baraboo River Drainage District v. 
Schirmer™® and Joyce v. Sauk County.* In the Baraboo case the 
court said, “. . . where a corporation, whether public or private, is 
not expressly prohibited from submitting certain matters of this 
kind to arbitration, and where such corporations have the power 
to sue and be sued, arbitration may be resorted to.”""* 

Likewise in the Joyce case, citing Baraboo, the court said, “The 
general rule is that a city, county, town or other municipal or 
quasi-municipal corporation may submit to arbitration any claims 
asserted by or against it .... The cases usually base this right 
upon the right of municipal corporations to contract and the right 
to maintain and defend suits.”*** Thus the right to submit dis- 
putes to arbitration appears to depend on the municipalitiy’s 





™ Annot., 40 A-L.R. 1370 (1926). 
18 In re Lower Baraboo River Drainage Dist. v. Schirmer, 199 Wis. 230, 225 
N.W. 331 (1929). 
ue Joyce v. Seek: County, SS Win 0et, SESW. 28 See he 
™1 In re Lower Baraboo River Drainage Dist. v. Schirmer, supra note at 
239, 225 N.W. at 335. ear 
08 Joyce v. Sauk County, supra note 116, at 209, 239 N.W. at 442. 
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right to execute contracts, and secondly, the right of the municipal- 
ity to maintain and defend suits. 


The Norwalk case gives the following legal support for the ar- 
bitration of some grievances arising in public employment: 


If it is borne in mind that arbitration is the result of mutual 
agreement, there is no reason to deny the power of the defen- 
dant [Board of Education] to enter voluntarily into a contract 
to arbitrate a specific dispute. On a proposal for a submission, 
the defendant [Board of Education] would have the oppor- 
tunity of deciding whether it would arbitrate as to any ques- 
tion within its power. Its power to submit to arbitration would 
not extend to questions of policy but might extend to ques- 
tions of liability. Arbitration as a method of settling disputes | 
is growing in importance and in a proper case, “deserves the 
enthusiastic support of the courts.”11® 


The court went on to caution, however, that a public agency could 
not agree to submit any and all differences to arbitration. Spe- 
cifically, the Board of Education could not commit to an arbitrator 
the decision of a proceeding to discharge a teacher for cause, be- 
cause such matters were specifically governed by the statutes. 


IX. MEDIATION 


The Norwalk case also approved the use of mediation services, 
but ruled that the Connecticut State Board of Mediation could not 
offer its services inasmuch as public employers were not subject to 
the statute creating the Connecticut Board of Mediation. By mu- 
tual agreement, however, the services of the State Board of Medi- 
ation have been made available in Connecticut on a limited basis 
in public employee disputes.12° A growing number of states in- 
cluding Alaska, Michigan, Minnesota, North Dakota, Oregon and 
California have provided for mediation services in certain categor- 
ies of public employee disputes.'** 


In Wisconsin, a ruling by the attorney general in 1960 has per- 
mitted the Employment Relations Board to offer its mediation 
services in certain public employee disputes at the request of the 





11° Norwalk Teachers’ Ass’n v. Board of Educ., supra note 19 at 279, 83 A.2d 
at 487. 

Stutz, Collective Dealing by Local Units of Government. in Connecticut, 
supra note 101, at 9. 

11 Alaska Laws 1959, ch. 108; Fia. STAT. Page> p (1) (1959); Inu. Stat. ANN., 
ch. 127, § 63b109(7) (Smith-Hurd Supp. 1960); Mass. ANN. Laws ch. 40, § 4c, 
(6 Adv. 1960); MicH. Comp. Laws §§ 423.201-423.208 (1948); Minn. Stat. ANN. 
§ 179.52 a N.H. Rev. Stat. ANN. § 31.3 (1955); N.D. Laws, ch. 219 
(1951); Ore. - Stat. § 662 (1953); RI. Gen. Law §§ 36-11-1 - 36-11-5 (Supp. 
1959); Wis. Laws 1959, ch. 509, § 1[111.70]. 
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Wisconsin Industrial Commission.'? 

Since the receipt of the opinion in August, 1960, the Wisconsin 
Employment Relations Board has been requested to offer medi- 
ation services in five public employee disputes. 

A report by the California State Conciliation Service shows that 
some 56 public agency disputes have been mediated in that state 
in a twelve-year period from 1947 to 1959.12° The same report in- 
dicates that 350 representational elections were held during the 
twelve-year period in public employment by the State Conciliation 
Service. 

The 1958 report of the Minnesota Division of Conciliation 
showed that 57 representation elections had been conducted in a 
one-year period following the enactment of the law permitting 
the State Conciliation Service to certify bargaining represent- 
atives.124 


X. Fact FInpInc 


Recent strikes drawing national attention in the steel and air- 
line industry and disputes of statewide attention, such as the J. I. 
Case strike and the strike of garbage collection employees of the 
city of Milwaukee and the village of Shorewood, have been the 
occasion for the appointment of fact finding panels with varying de- 
grees of authority. This development has not undergone the same 
degree of public criticism which has accompanied union requests 
for traditional collective bargaining procedures. The principal 
argument against fact finding is that any public recommendations 
of the fact finders have the persuasive effect of binding arbitration. 

Two fact-finding commissions have been appointed following re- 
cent strikes in Wisconsin.’** The Mayor of Milwaukee appointed 
a three-member fact-finding committee to investigate complaints 
of garbage collection employees over working conditions. A sim- 
ilar commission was appointed in the village of Shorewood, but 
in that case the fact-finding recommendations will be binding on 
the union, but only advisory to the village. 

The State of Michigan has been active in the mediation of 
public employee disputes and has had considerable experience 
with fact finding. Under the Michigan statute, fact finding panels 





1249 Ops. Wis. ATr’y GEN. 144 (1951). 

48 Nicolopulos, Testimony before the Assembly Interim Comm. on Indus. 
Relations (Calif.), Nov. 19, 1959. 

1% BIENNIAL REPORT, MINN. Div. oF Co: prog erage 

¥ Milwaukee Sentinel, July 7, 1960, § 1, p. 1, col. 4; July 13, 1960, § 2, p. 1, 
col. 5. 
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tows 
are permitted to make recommendations only under certain con- 


ditions. A very comprehensive report has been written on the 
Michigan experience.1*¢ 


XI. CONCLUSION 


The history of recent labor relations in the public service has 
many parallels with the development of state and federal statutes 
of a quarter of a century ago encouraging collective bargaining in 
private employment. The current legal challenges to collective 
bargaining procedures in public employment are reminiscent of 
similar challenges to the N.L.R.A. The lack of acceptance of the 
principles of employee representation on the part of some public 
employers and the resulting feeling of insecurity on the part of 
public employee unions all too often are evidenced by immature 
conduct and irresponsible emotional statements at times when sta- 
bility and rationality are most needed. The development of labor 
relations in the public service also tells us that the demand for 
improved labor relations in the public service will not go away, 
if the legislative bodies and public executives fail to provide ade- 
quate laws or workable procedures for handling public employee 
disputes. 

To the contrary, there is every indication that public employee 
unions will continue to grow and that, absent adequate grievance 
and collective bargaining procedures, public employee disputes 
will increase in number and seriousness. The record is also clear 
that laws, which only prohibit strikes in public employment, are 
far from a complete answer to the problem of public employee 
labor disputes. 

Therefore, it seems appropriate for the various state and local 
legislatures to consider the formulation of comprehensive labor 
relations codes in order that the public authorities, public em- 
ployees and public employee unions will have guideposts to gov- 
ern their conduct in the resolution of labor disputes. It has been 
the statutory and administrative policy of the federal and state 
governments to encourage and promote collective bargaining for 
nongovernmental employees in the belief that such policy is in the 
public interest. Since the balancing of bargaining strength is a le- 
gitimate objective of public policy in the private sector of our 
economy, it seems equally proper for government to encourage 
collective bargaining among public employees by laws and admin- 





1 Parker, Role of the Michigan Labor Mediation Board in Public Employee 
Labor Disputes, 10 Las. L.J. 632, 638 (1959). 











634 WISCONSIN LAW REVIEW [Vol. 1961 


istrative policies adapted -to fit the needs and problems of gov- 
ernment. 

By way of suggestion, a public employer-employee labor rela- 
tions code might provide the following: 


1. Public employees should have the right to organize and to 
affiliate with labor organizations of their own choosing; the right 
to be represented by such labor organizations for the purpose of 
collective bargaining; and the right to refrain from any and all of 
such activities. Chapter 509 now provides the right of self or- 
ganization and the right to representation in collective confer- 
ences and negotiations, but the chapter does not apply to state 
employees or police officers. The scope and coverage of the stat- 
ute, with appropriate restrictions on the organization of police 
officers, such as limiting policemen to joining organizations of 
policemen only, should be considered. 

2. Public employee unions which represent a majority of such 
employees in a collective bargaining unit should have the right 
to be recognized by a public employer. Statutory procedures 
should provide the means for determining appropriate collective 
bargaining units and questions of representation. The majority 
representative should be the exclusive representative for the pur- 
pose of collective bargaining, provided, however, that specific 
crafts, trades or departments should have the right to separate rep- 
resentation in appropriate units. Individual employees should 
have the right, if they so desire, to present their grievances to their 
public employer. 

8. Public employees and public employee unions should have 
the right to engage in collective bargaining. They should be au- 
thorized to enter into binding collective bargaining agreements for 
a fixed period of time, and should be authorized to have such agree- 
ments reduced to writing in a signed contract, ordinance or resolu- 
tion. Public employers and public employee unions should be re- 
quired to bargain in good faith with respect to wages, hours and 
conditions of employment, within limitations as to subjects or 
budget procedures now exclusively covered by statute or civil service 
regulations. 

4. Strikes in public employment should be prohibited. 

5. Public employers and public employee unions should have 
the right to avail themselves of mediation and voluntary arbitra- 
tion services by a public agency or mutually acceptable neutrals. 

6. Public employers and public employees should be authorized 
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to use fact-finding procedures in appropriate cases. Such fact- 
finding panels should be authorized and organized so that they 
have considerable discretion as to procedures in the finding and 
publicizing of facts, holding of hearings, mediation efforts and in 
the making of advisory recommendations. 











Comment 
THE WRIT OF MANDAMUS IN WISCONSIN 


Mandamus is one of several extraordinary writs which has ex- 
isted for hundreds of years. Despite its historical significance and 
its continued usefulness,’ surprisingly little has been written on 
the subject. The purpose of this comment is to discuss the writ as 
it exists in Wisconsin today. In furtherance of this objective four 
broad aspects of the writ will be examined. They are: the nature 
of the writ, jurisdiction of courts to issue the writ, relevant pro- 
cedure and pleadings and substantive areas in which the writ has 
been employed. 


I. NATuRE OF MANDAMUS 
A. Function 


At early common law, mandamus was an exclusive privilege of 
the King. The only limitation on the use of the writ was the 
King’s discretion. The writ issued in the form of a letter from 
the King to a subordinate commanding the subordinate to per- 
form some duty.? Eventually the writ evolved into a judicial pow- 
er issuing out of the Court of the King’s Bench.* After the writ 
became a judicial power its function was greatly expanded. In 
1762 Lord Mansfield indicated that the writ should be issued when- 
ever the law has established no specific remedy and wherever in 
justice and good government there ought to be one.‘ 

Today, the writ can properly be described as an extraordinary 
writ the function of which is to remedy public inaction. More 
specifically, this remedy consists of an order by a court to a de- 
linquent official to comply with some positive duty required by 
law. 


B. Relationship to Other Remedies 
Some confusion exists as to which of the several extraordinary 


writs is proper in a particular case; therefore, injunction, prohibi- 
tion, and quo warranto will be briefly examined so that the op- 





* Practically every volume of the Wisconsin Reports contains several mandamus 
pr ‘ 

* Tappinc, THE Law ANpD Practice Or THE HIGH PREROGATIVE WRIT OF MAN- 
DAMUS (1853). 

* Ibid. 

* Rex v. Barker, 3 Burr. 1265 (1762). 
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erative areas of mandamus will be more: clearly delineated. 

High indicated that the nature of an injunction is preventive 
and conservative.’ In effect, an injunction preserves matters in 
status quo. On the other hand, mandamus is remedial and tends 
to compel action and to redress past grievances.* 


In an early Wisconsin case, the court discussed the function of 
the two writs.' The court pointed out that mandamus commands 
and injunction forbids.* Notwithstanding this difference, the ob- 
jects of the two writs are closely allied and it is sometimes doubtful 
which writ should be employed in a particular case. The court 
indicated that this anomaly exists because an injunction is some- 
times. mandatory and mandamus sometimes operates as a restraint.® 

Prohibition, like mandamus, was historically issued by the Court 
of the King’s Bench in the exercise of its superintending control. 
Prohibition was used to forbid action of a lower court and man- 
damus was used to direct action of the lower court. 


High described the function of quo warranto in the following 
terms: The writ of quo warranto was used from the beginning to 
determine by what right an office was held, and invariably reached 
the matter of capacity to hold or oo. as well as the regularity 
of the appointment or election.’® 


When the title to a public office is at issue, there is a split of 
authority as to whether mandamus or quo warranto should be 
employed. Mandamus is the proper remedy for a person who has 
been illegally removed from office. However, if a party presently 
holds the office under color of title and the claimant has no prima 
facie title, quo warranto should be employed. Thus, if an ag- 
grieved party has been dispossessed from a public or corporate 
office to which he merely had a color of title, he cannot regain 
possession by a writ of mandamus. Quo warranto has issued to 
remove an individual who has usurped his. office and has issued 
to remove a party claiming office by virtue of an invalid election. 
In addition, quo warranto has also issued to remove a party who 
illegally attempted to hold an office after his term had expired.’ 





* Hicw, Exrraorpinary Lecat Remepigs § 592 (3rd ed. 1896). 

* Ibid. 

* Attorney General v. Chicago & N.W. Ry., 35 Wis. 425 (1874). 

* Id. ‘at 520. 

* Ibid, 

* Hicn, ExtraorpINARY LecAL Remepies § 592 (3d ed 

™ State ex rel. Hayden v. Arnold, 151 Wis. 19, 138 NW. (is1g,. 

1 Goon. rel. City of Manitowoc v. Green, 131 Wis. $24, $30, 111 N.W. 519, 
521 (1 
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C. Who May Petition for the Writ 


Any private individual may properly seek issuance of the writ. 
In addition, any public or private corporation or officer thereof 
may petition for the writ. The party seeking relief has been vari- 
ously called realtor,* petitioner’* and plaintiff..* If past usage 
were to be decisive, the term realtor would be the appropriate 
terminology; however, since the governing Wisconsin statute re- 
fers to the party seeking relief as the plaintiff, it is suggested that 
this term be employed.’* 


D. To Whom May the Writ Issue 


Mandamus will be issued in proper cases to public corporations 
and public offices,” to private corporations and the officers of 
private corporations'* and to inferior courts and judicial officers.?* 
Recipients of the writ have been referred to as either respondent”? 
or defendant.” Because the statute refers to the recipient as the 
defendant, it is suggested that defendant be employed. 


E. Prerequisites to Issuance 


Prerequisites to issuance of a writ of mandamus have been set 
forth by the Wisconsin court in Neu v. Voege.** The court stated 
that the writ will issue when the following requirements are met: 


[there is] a clear legal right; the duty sought to be enforced is 

itive and plain; the applicant for the writ shows that he 
will be substantially damaged by non performance of such 
duty; and there is no other adequate specific legal remedy for 
the threatened injury, and no laches on the part of such ap- 
plicant, and no special reasons exist rendering a resort on his 
part to the remedy under the circumstances, inequitable. . . .** 


The above statement can be paraphrased to read “a clear legal 
right with no other adequate legal remedy.” This formula is in 
full accord with the definition given by Lord Mansfield in 1762, 





* State ex rel. Tracy v. Levitan, 228 Wis. 186, 279 N.W. 620 (1938). 

4 State ex rel. Koch v. Retirement Bd., 244 Wis. 580, 13 N.W.2d 56 (1944). 

™ Wis. Stat. § 293.01 (1959). 

Ibid. 

* State ex rel. Happel v. Schmidt, 252 Wis. 82, 30 N.W.2d 220 (1947). 

* State ex rel. Cuppel v. Milwaukee Chamber of Commerce, 47 Wis. 670, 3 N.W. 


760 | mn 

» a ex rel. Southern Colonization Co. v. Circuit Court, 187 Wis. 1, 203 N.W. 
923 (1925). 

» State > rel. Redenius v. Waggenson, 140 Wis. 265, 122 N.W. 726 (1909). 

= Wis. STAT. oy ae 

= 96 Wis. 489, 71 N.W. 880 (1897). 

™ Neu v. Voege, 96 Wis. 489, 493, 71 N.W. 880, 881 (1897). 
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and when properly understood, is the key to the use of the writ. 
II. JURISDICTION AND PROCEDURE 
A. Jurisdiction 


Article seven, section three of the Wisconsin constitution pro- 
vides that the supreme court shall have power to issue writs of 
mandamus and to hear and determine the same. Article seven, 
section eight provides that the circuit courts shall also have power 
to issue writs of mandamus. 

In the 1850's, there was a major dispute as to whether or not 
section three granted original jurisdiction to the supreme court 
in mandamus proceedings or whether the writ was merely one of 
the instrumentalities by which the supreme court exercised its 
superintending and appellate jurisdiction. Attorney General v. 
Blossom,** resolved the problem by deciding that section three 
granted original jurisdiction to the supreme court. 

On a later case, State ex rel. Fourth Nat'l Bank v. Johnson*® in 
respect to original jurisdiction, the court stated that “mandamus 
and certiorari, though entirely suitable and efficient as superintend- 
ing writs, are equally well adapted for use in the exercise of the 
original jurisdiction, and in fact necessary to make that jurisdiction 
complete and effective.” 

Once it had been affirmatively established that the supreme court 
had original jurisdiction, there still remained a question as to 
when the court would exercise this jurisdiction. In State ex rel. 
Board of Educ. v. Haben,” the court indicated that its jurisdic- 
tion would not be exercised where the circuit court had concurrent 
jurisdiction unless there was some good reason why the party 
seeking relief had not applied to the circuit court.** Several years 
later, in Attorney General v. Chicago & N.W. Ry.,* the court 
stated that the policy behind the constitution was to make the su- 
preme court “a court of last resort on all judicial questions under 
the constitution and laws of the state; a court of first resort on all 
judicial questions affecting the sovereignity of the state, its fran- 





“1 Wis. 277 (1853). 

* 103 Wis. 591, 79 N.W. 1081 (1899). 

* State ex rel. Fourth Nat'l Bank v. Johnson, 103 Wis. 591, 616, 79 N.W. 1081, 
1088 (1899). See, State ex. rel. Thomson v. Giessel, 265 Wis. 185, 60 N.W.2d 873 
(1953) for an example of a case in which the supreme court exercised its original 
jurisdiction. 
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chises or prerogatives, or the liberties of its people.’’*° 

These comments indicate that there is no firm rule as to when 
the supreme court will exercise its original jurisdiction. However, 
when the prerogatives of the state are involved or when the matter 
is of state-wide concern the supreme court may exercise its original 
jurisdiction. 

B. Procedure and Pleadings 

I. Common Law 


In a common law mandamus proceeding, plaintiff would make 
an application under oath for the court to grant a rule upon the 
defendant to show cause within a specified period of time why a 
writ of mandamus should not issue to compel him to perform the 
act or duty in question. Defendant would then reply. If no reason- 
able cause was shown, the writ would issue in the alternative. The 
defendant could make a return within a specified time interval 
or perform the ordered act. If he failed to do either, the writ 
would be issued by the court in peremptory (absolute) form. The 
only return allowable to a peremptory writ was a statement show- 
ing compliance with the act specified in the writ.*! 


2. Wisconsin 


Under Wisconsin procedure plaintiff petitions the court for an 
alternative writ of mandamus. The court determines whether the 
petition has merit; and if so, the court issues an alternative writ 
which directs defendant to perform specific duty. Then, defendant 
can either move to quash or make a return. If he moves to quash, 
the court will make a decision on the motion. If defendant makes 
a return, the court will decide any issues of fact and either dismiss 


* See also Attorney General v. Chicago & N.W. Ry., supra note 7 at 518; Attor- 
ag © General v. City of Eau Claire, 37 Wis. 400, 443-44 (1875) where the court 


'T'Jhe whole state has an interest in the good administration of every muni- 
a so it has in the well doing of every citizen. Cases may arise . . . geo- 
graphically local, politically not local; local in condition, but directly ‘affect- 
ing the state at large. Cases may occur in which the good government of a 
public ration, or the proper exercise of a franchise of a oe ~ 
tion, or the security of an individual, may concern the prerogative 
state... . To warrant the assertion of original jurisdiction. eee 1 the interest 
of the state should be rimary and proximate, not indirect or remote. . . 
this court judging of = contingency in each cae, for isell. For all le 

ss questions publici juris, ordinary remedies and ordinary juris 

eaniekene And when, for some peculiar cause, these are in- 
Taeeenen will the original ju m of the court be exercised for protec- 
tion of merely private or merely local rights. 
™ SPELLING, INJUNCTIONS AND OTHER EXTRAORDINARY Remepigs, § 1676 (2d ed. 
1901). 
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the case or issue a peremptory writ of mandamus. At this point 
defendant must either comply or appeal the order. This summary 
description of Wisconsin procedure is mainly governed by statute. 
Section 262.01 of the statutes, which relates to the commencement 
of a civil action, states that ‘‘a civil action in a court of record shall 
be commenced by the service of a summons or an original writ.” 
The phrase “or an original writ” was inserted to insure applica- 
tion of ordinary civil proceeding.** 

Chapter 293 of the statutes deals specifically with mandamus 
proceedings. Section 293.02 provides that if plaintiff does not demur 
to the return, the defenses in the return “will be deemed contro- 
verted and like proceedings shall be had as in other civil actions.” 

Within the framework of chapters 262 (Commencing Civil Ac- 
tion) and 293 (Mandamus and Prohibition), each of the major 
pleadings used in a mandamus proceeding will be separately ex- 
amined.** 

(a). Petition. Except for the insertion of the phrase “Petition 
For Leave to Commence An Original Action For Writ of Man- 
damus,” the heading is identical with the heading of a complaint 
in an ordinary civil action.** A statement to the effect that the 
petition is directed to the circuit or supreme court follows the 
heading.** 

With the exception of the formal parts and an introductory state- 
ment,** the petition is substantially similar to a complaint. Thus, 


*'When section 262.01 was first passed it did not contain the phrase “or an 
original writ.” Prior to the amendment it wasn’t clear whether or not the rules 
of procedure applicable to a civil action were to be applied to a proceeding for a 
writ of mandamus. State ex rel. Dame v. LeFevre, 251 Wis. 146, 28 N.W.2d 349 
(1947) was decided soon after the amendment had been passed. The court indi- 
cated that the reason for the amendment was to insure uniform application of 
ordinary civil ure in mandamus p’ ings. 

* Initially Wisconsin procedure allowed an ee to the court in the form 
of an affidavit for a rule to show cause, as well as the alternative writ procedure. 
The former was the common law procedure; the latter was the statutory method. 
In 1865 a supreme court rule was adopted which provided that mandamus pro- 
ceedings should be commenced in the supreme court only by the issuance and 
service of an alternative writ based on plaintiff's petition and issued by the 
og 21 Wis., Appendix B. See, Attorney ex rel. Cushing v. Lum, 2 Wis. 
$71 (1853). 

n't , in the case of State ex rel. Taylor v. Board of Supervisors, 64 Wis. 218, 
24 N.W. 905 (1885), the court decided that the first pleading in a mandamus _ 
ceeding initiated in the circuit court should be the alternative writ rather than 
an wit to show cause. This decision standardized the practice of the supreme 
and circuit courts. 

It should be noted, however, that the language in the alternative writ seems to 
have in ted “rule to show cause” language. See, subsec. 4, note 43, infra. 

™ See Brief for Res nt, ta p. 201, State ex rel. Thomson v. Giessel, 
265 Wis. 185, 60 N.W.2d 873 (1953). 

* Ibid. : 

* A typical example is as follows: “The Petition of V. W. Thomson, Attorney 

of the State of Wisconsin, Represents and shows to the court.” ‘ 
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it sets forth in numbered paragraphs the allegations by the plain- 
tiff necessary for the relief requested.** 

Several additional points are worth noting. First, plaintiff must 
clearly show that there is no other relief at law available to him; 
for, if there is another remedy, mandamus will not lie. Second, if 
plaintiff is seeking to enforce a right of private nature, the peti- 
tion must allege that a demand for compliance has been made up- 
on the defendant and that defendant has refused.** Third, if plain- 
tiff's right to performance is dependent upon some prior act or 
condition precedent, the petition must affirmatively allege the per- 
formance of the act or the existence of the condition.*® Likewise, 
when plaintiff seeks enforcement of some statutory duty, he should 
specifically allege the relevant statute or ordinance.‘ 

Finally, like a complaint, the last paragraph in the petition is 
the “Wherefore Clause.”** Plaintiff and his attorney sign the peti- 
tion which is then verified. The petition and any exhibits which 
may be attached are then submitted to the clerk of the court in 
which the writ is sought.** If the court finds the petition has merit, 
it will issue an alternative writ of mandamus. 

(b). Alternative Writ. Typically, the alternative writ contains 
all of the material allegations of the petition. In addition, it directs 
defendant to either perform the requested act or to make due re- 
turn to the writ on a specified date.** 





* A good illustration of a petition will be found in Brief for Appellant, Appen- 
my 105-08, State ex rel. aap L. Callen Inc. v. Barg, 3 Wis.2d 488, 89 N.W. 
2d (1957). This petition in a summarized form is as follows: Paragraphs one 
and two identify the parties. Paragraph three states that plaintiff is the owner of 
certain land. — four alleges a specific ordinance and its provisions affect- 
ing plaintiff's . Paragraphs five and six assert that plaintiff has complied 
with several conditions precedent. P: ph seven alleges that notwithstanding 
the ordinance, the Council took no action on the plat. Paragraph eight asserts 
that plaintiff has complied with a further condition precedent. Pesagrash: nine 

that plaintiff requested the clerk to issue the necessary certificates, certify- 
ing that the Council had refused to approve. Paragraph ten alleges that the clerk 
has ee to ys the certificate. 
tate ex rel. Redenius v. Waggenson, 140 Wis. 265, 122 N.W. 726 (1909). 

"Id. at 268, 122 N.W. at 727. fe 

State ex rel. Leiser v. Koch, 138 Wis. 27, 119 N.W. 839 (1909). This case 
ag out “that an allegation that it is the duty of said inspector, under the 

iw and the ordinances of said city of Milwaukee to issue such permits” has 
been held insufficient. 

“See note 37 supra at 109. 

“State ex rel. "t of Agriculture v. McCarthy, 238 Wis. 258, 299 N.W. 58 


(1941). 

“In form an illustration of an alternative writ is as follows: 1) Formal 
Sere Bee ee ee eee 
smenline wausik venir at Gaul ae” Ur eoneolen toes lly and un- 
reasonably refused to certify the final plat . . . as approved, pursuant to . . . upon 
its (plaintiff's) application . . . made to you on. . . all to the injury of said 
plaintiff, as now a to us by its said petition. 4) Now, therefore, we bein; 
Willing that speedy justice should be done in this, its alf, do hereby comman 
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(c). Motion to Quash. In addition to compliance or return, 
defendant has a third alternative. He may move to quash. A mo- 
tion to quash is in effect a demurrer and admits the allegations of 
fact set forth in the petition.* The Wisconsin court has summar- 
ized the function of the motion as follows: 


The motion [to rune) is in the nature of a demurrer, and or- 
dinarily is dependent for its effectiveness on grounds stated in 
the motion. It cannot be aided by allegations of fact, and, like 
a demurrer, admits all facts which are well pleaded for the 

of the motion, and it raises the issue whether any 
ground for relief is stated.‘ 


The motion to quash is only available to defendant prior to the 
time set for return in the alternative writ.“* After defendant moves 
to quash, the court will hold a hearing and will issue a ruling on 
the motion. If the motion is sustained, the court in its discre- 
tior. may grant plaintiff leave to amend. Permission to amend is es- 
pecially likely if new facts are disclosed which may materially alter 
or affect plaintiff's rights.** If the motion to quash is denied, de- 
fendant may then make a return. If no return is made, a peremp- 
tory writ of mandamus will be issued by the court.** 


(d). Return. A return to an alternative writ is analogous to 
an answer in an ordinary civil action. Any allegation in the peti- 
tion which is not denied in the return is deemed admitted.*° De- 
fendant must negate the allegations of the alternative writ and 





that upon receipt of the writ you forthwith certify the final plat of . . . as 
approved ... or that in default thereof, you show cause to the contrary before 
the circuit court ... on the 24th day of . . . or as soon thereafter as counsel 
can be heard, and have you then and there this writ, and make due return of 
your execution of the same, or the cause why you will not do so as herein de- 
manded. 5) Witness the honorable . . . Judge of the Circuit in and for . . . this 
... day of .... 6) Signature of Clerk ¢ above paragraph numbers have been 
inserted to highlight the separate parts of the writ.). See note 37 supra at 111-12. 
“State ex rel. Nelson v. Henry, 216 Wis. 80, 256 N.W. 714 (1934). An illustra- 
tion of a motion to quash is as follows: 
Please take notice that the defendant herein by his counsel, will move the 
court at the next a term thereof at the opening of court on that day 
. . . to quash the alternative writ of mandamus iss herein on the ground 
that no reason in law is stated in the petition herein for the issuance thereof, 
and said petition does not show that petitioner is entitled to a writ of man- 
damus as prayed. (Dated & signed) See note 37 supra at 112-13. 
“State ex rel. Leuch v. Hilgen, 258 Wis. 430, 431, 46 N.W.2d 229, 280 (1951). 
“ Wis. Stat. § 293.01 (1959). 
“ State ex rel. Town of Spring Lake v. Board of Supervisors, 71 Wis. 321, 37 
N.W. 231 (1888). 
“State ex rel. Grosvold v. Board of Supervisors, 263 Wis. 518, 58 N.W.2d 70 
(1953). 
State ex rel. Thompson v. » 206 Wis. 651, 238 N.W. 404 (1937). 
State ex rel. Buchanan v. Ke , 95 Wis. 672, 70 N.W. 300 c 5 
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show a right to refuse compliance with the writ.5t Defendant also 
may counterclaim in the return.*? 

After return has been made, issues of fact are likely to be raised. 
If the proceeding is an original action in the supreme court, the 
issues of fact will be tried in a circuit court. Usually this will re- 
sult in trial in the circuit court in the county in which the case 
arose. The circuit court may summon a jury to try the issues of 
fact. If the mandamus proceeding arises in the circuit court, the 
issues of fact will ordinarily be tried in that circuit court.®* 

When the issues of fact are resolved, the court will either dis- 
miss the case or issue a peremptory writ of mandamus. If a per- 
emptory writ issues, defendant must comply with the command or 
appeal the decision.** A statutory penalty is prescribed for failure 
to comply with a peremptory writ. Section 293.07 provides that— 
unless there is just cause for non-compliance—failure by a public 
officer, body or board to comply with a peremptory writ will re- 
sult in a fine not to exceed $5000 or a prison sentence not to ex- 
ceed five years. 

Section 293.05 provides that a recovery of damages under chap- 
ter 293 from a defendant who has made a return will prevent an- 
other action against the same party for the making of the return. 
The last clause, “for making of such return” is not easily explained. 
No cases have been found that are in point. However, it appears 
that this last clause could be deleted and the section would then 
merely state that a recovery under chapter 293 would prevent any 
future recovery from the defendant for the same inaction. 


III. SuBsTANTIVE APPLICATION 


Areas in which the writ has issued can best be examined by 
classifying the recipients into three major categories. These are: 
public corporations and public officers, private corporations and 
private corporate officers and inferior courts and judicial officers. 


A, Public Corporations and Public Officers 
This category accounts for the majority of the Wisconsin man- 


™ State ex rel. Cothren v. Lean, 9 Wis. 279 oe (1859). An illustration of a 
return will be found in Brief for ewe 19, State ex rel. Witte v. Board of 
— Commissioners, 273 Wis. 403, 78 N.W.2d 756 (1956). That return was 
as follows: 

I, X defendant, do hereby make return to this alternative writ hereto an- 
nexed, and for cause, reason and excuse why I have not done the thi 
therein commanded. I respectfully represent and show to this honorab 


™ State ex rel. eee» Town of Franklin, 268 Wis. 295, 67 N.W.2d 308 (1954). 


= Wo. Srar. §. 3(1) (1959). aA ge “- , oath 
™ State ex rel. Gourt of Honor-v. Giljohann, 111 Wis. 377, 87 :N.W. 245. (1901). 
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damus cases. Included in this group are all boards, commissions, 
chambers of commerce, administrative agencies and other public 
corporations as well as the officers of these groups. For purposes of 
clarity and ease of reference this category will be further divided 
into functional subgroupings. These subgroups are: (1) licenses, 
(2) reinstatment, (3) highways, (4) school affairs, (5) private con- 
tracts, (6) taxation, (7) recovery of property—public and private 
and (8) appointment to office. 


1. Licenses 


This subgroup encompasses cases in which public authorities 
refuse to issue a license or permit. Two situations commonly arise. 
The first is one in which plaintiff is seeking a license to, engage in 
a specific business or profession. The second arises when a party 
is seeking a building permit. 

Before petitioning for the writ, plaintiff must comply with all 
requirements—such as zoning requirements—that must be met be- 
fore his “clear legal right” will arise. 

In 1941 a case arose involving the issuance of a license to engage 
in the restaurant business.5* As a condition precedent to the open- 
ing of the restaurant, plaintiff was required to secure a license 
from the board of health. After plaintiff's request, the board re- 
fused to issue the license. Its refusal was based on a statute which 
required all “new” restaurants to be physically separated from 
other establishments and plaintiff had not complied with this re- 
quirement. Plaintiff petitioned for an alternative writ. The board’s 
motion to quash was granted by the trial court. On appeal, the 
supreme court held the statute unconstitutional and consequently 
reversed the lower court. Because of the statute’s invalidity, plain- 
tiff had a “clear legal right with no other adequate legal remedy.” 

Mandamus proceedings have frequently arisen because of a re- 
fusal to issue a building permit. Such a case was decided by the 
Wisconsin court in 1950.5* Plaintiff was the owner of a large tract 
of land on which he planned to erect several apartment buildings. 
After he had applied for building permits, the area was rezoned, 
the effect of which was to prohibit apartment buildings. The court 
granted the writ because of the size of plaintiff's investment and 
because plaintiff had submitted his application for the permits 
prior to the rezoning. The court held that under the circumstances 
the rezoning was arbitrary and unreasonable. 

® State ex rel. F. W. Woolworth Co. v. State Bd. of Health, 237 Wis. _ 


N.W. 183 (194l). 
™ State ex rel. Schroedel v. Pagels, 257 Wis. 376, 43 N:W.2d 349 (1950): - 
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Several years later another interesting building permit case arose.** 
Plaintiff desired to build a private high school in an area which 
permitted only public high schools. In his petition for an alterna- 
tive writ, plaintiff challenged the validity of the zoning ordinance. 
The court upheld the ordinance and refused to issue a peremptory 
writ.5* 

2. Reinstatement 


Mandamus will occasionally lie to compel reinstatement of a 
wrongfully discharged party. An aggrieved party must exhaust all 
other available remedies. This requirement is especially significant 
in reinstatement cases because appeal procedure is frequently pro- 
vided. However, if plaintiff can affirmatively establish the inade- 
quacy of the appeal machinery, mandamus will lie even though 
he has not prosecuted his appeal.*® 

A typical reinstatement case involved a school teacher in a pub- 
lic school system.® Plaintiff thought that her discharge was wrong- 
ful. She petitioned for a writ of mandamus. In its findings of 
fact, the court concluded that plaintiff had acquired a permanent 
employment status which established her right to reinstatement. 

State ex rel. Cuppel v. Milwaukee Chamber of Commerce,® is 
another case in point. Plaintiff had been a member of a local 
chamber of commerce. He was fined for an alleged rule infrac- 
tion. When he refused to pay the fine, he was suspended. Plain- 
tiff tried to resist the suspension by petitioning for mandamus. 
Mandamus was denied because plaintiff had not been wrongfully 
dismissed. He had been suspended after a fair trial and the entire 
proceedings had been in accord with the rules of the chamber of 
commerce. 

Failure to take an appeal was the basis of a refusal to issue the 
writ in State ex rel. Tracy v. Levitan. Plaintiff, a deputy oil 
inspector, was sent a notice of discharge with reasons therefor. He 
was requested to submit an explanation before the effective date 
of the discharge. When he failed to submit the explanation, the 
court held this failure to be a waiver of the legal remedy provided 
for civil service employees. This waiver was not cured by a sub- 
sequent categorical denial of the charges which was sent to the 





* State ex rel. Wisconsin Lutheran High School Conference v. Sinar, 267 Wis. 
91, 65 N.W.2d 43 (1954). 

™ Id. at 101, 65 N.W.2d at 48. 

™ State ex rel. City of Baraboo v. Page, 201 Wis. 262, 229 N.W. 40 (1930). 

® State ex rel. Ryan v. Board of Educ., 230 Wis. 402, 284 N.W. 12 (1939). 

“ 47 Wis. 670, 3 N.W. 760 (1879). 

“228 Wis. 136, 279 N.W. (1938). 
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bureau of personnel by plaintiff's attorney. Thus, if appellate pro- 
cedure exists, plaintiff must generally use it before petitioning for 
mandamus unless his dismissal was an obvious violation of pre- 
scribed procedure. For instance, if the procedure provided for a 
trial and plaintiff was denied a trial, he could immediately resort 
to mandamus.** Also, if plaintiff's position would expire before he 
could be reinstated under the prescribed procedure, mandamus 
would lie.** 


3. Highways 


This subgroup deals with problems which arise when there is 
an alleged need for repair and maintenance of highways and 
streets. It also encompasses road closing and obstruction problems. 
An aggrieved party should consider two points before petitioning 
for mandamus. First, he must determine the nature of the high- 
way official’s duty. Does the official have discretion or is his a 
fixed legal duty? If it is the former, then mandamus will not lie,** 
Second, he must consider whether there is prescribed appellate 
procedure for such a case and, if there is, the machinery must first 
be exhausted. 


A significant historical problem is worth noting at this point. In 
several early Wisconsin cases, it was first necessary to determine 
whether the road in question was properly laid out or whether 
it was, in fact, a public highway.** The court had consistently 
held such cases to be proper questions for a mandamus proceed- 
ing. State ex rel. Young v. Maresch,®* a 1932 case, expressly over- 
ruled these earlier holdings. The court held that where there were 
bona fide issues of fact as to the status of the highway, the proper 
remedy was under the Declaratory Judgment Act and not man- 
damus.** 

Several typical cases will adequately illustrate the use of man- 
damus in highway cases. A 1947 case” dealt with a plaintiff who 





® Langnecker v. Trustees, 111 Wis. 279, 87 N.W. 293 (1901). 

“State ex rel. Weingart v. Board of Officers, 144 Wis. 516, 519-20, 129 N.W. 
630, 631 (1911). 

® State ex. rel. Van Coulter v. Fadden, 209 Wis. 1, 242 N.W. 899 (1932). 

* See, note 64 supra. 

* State ex rel. Thompson v. Eggen, 206 Wis. 651, 238 N.W. 404 (1932), State 
ex rel. Van Coulter v. Fadden, 209 Wis. 1, 242 N.W. 899 (1932). 

225 Wis. 225, 273 N.W. 225 (1937). 

State ex rel. Young v. Maresch, 225 Wis. 225, 233, 273 N.W. 225, 229 (1937). 
There are, however, recent cases allowing the validity of statutes and ordinances 
to be challenged in a mandamus proceeding. See the discussion of State ex rel. 
Wisconsin Lutheran High School Conference v. Sinar, 267 Wis. 91, 65 N.W.2d 
43 (1954), at page 646 supra. 

State ex rel. Happel v. Schmidt, 252 Wis. 82, 30 N.W.2d 220 (1947). 
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petitioned for a writ to have a road widened. The road in ques- 
tion led to a public highway. When the town board refused his 
petition, plaintiff appealed to the county court. Commissioners 
appointed by the court resolved the question in favor of the widen- 
ing. The town board still refused. Plaintiff's petition for man- 
damus was granted. Once the commissioners had filed their re- 
port, the board members had no discretion in the matter. It was 
their legal duty to widen the road."! Observe that plaintiff had 
carefully followed prescribed appellate procedure. Mandamus was 
also granted where plaintiff demonstrated that the town board had 
discontinued the only public highway that gave plaintiff access 
to her farm."? In its return, the board alleged that the road was 
unsafe. The lower court pointed out that the board had no right 
to permanently close the road. Consequently, barriers could remain 
only for the time necessary for repairs."* 

A problem closely allied to highway repair involves bridge re- 
pair. State ex rel. Neeves v. Supervisors of Wood County’ held 
that a county which had built a bridge had a duty to keep the 
bridge in repair and that the duty could be enforced by mandamus. 


4. School Affairs 


This subgroup is restricted to problems of school administration, 
especially as they relate to the teacher-pupil relationship. Due to 
the discretion now allowed teachers, principals and school boards, 
this area is no longer as important as it was previously. Similarly, 
use of the writ in this area has decreased because adequate appel- 
late procedure is generally available. Most of the cases have dealt 
with the questions of tuition and readmission. 

Initially, the Wisconsin court expressed doubt as to whether a 
writ of mandamus would issue to reinstate a suspended pupil.’ 
When the issue was presented to the court in State ex rel. Bowe v. 
Board of Educ.,"* the court held that under proper circumstances 
the writ would issue. In the Bowe case a teacher suspended a pupil 
after the pupil had refused to carry wood for the schoolhouse. 
Prior to the suspension, the pupil’s father had notified the teacher 
of a physical disability of his son. Because of the son’s disability, 
the court concluded that the suspension was improper. Mandamus 
issued compelling reinstatement of the son. 

" Id. at 86-7; 30 N.W.2d at 223. 

™ State ex rel. Wollner v. Schloemer, 200 Wis. 350, 288 N.W. 487 (1930). 

"Id. at 352, 228 N.W. at 488. 

“41 Wis. 28 (1876). ; 

™ State ex rel. Bi v. Burton, 45 Wis. 150 (1878). 

™ 63 Wis. 234, 23 N.W. 102 (1885). 
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State ex rel. Smith v. Board of Educ.,"" was a tuition case. Plain- 
tiff, a minor, had moved into defendant school district. Plaintiff 
demanded the right to attend a public school in the district without 
payment of tuition. Upon the board's denial, plaintiff petitioned 
for mandamus. The court stated that if plaintiff had moved into 
the district for the purpose of participating in the advantages of 
the school, he would have to pay. If, on the other hand, he moved 
into the district for the purpose of living with a particular family, 
he need not pay the tuition." 


5. Private Contracts 


The phrase private contract has two distinct meanings. Its first 
meaning refers to the right and duties existing between two pri- 
vate parties. Its second meaning refers to the rights and obliga- 
tions existing between a private party or corporation and a mu- 
nicipal corporation, In the former situation, mandamus will not 
lie because the rights and duties of the parties stem from a private 
agreement and not from law. In the latter case, mandamus will 
lie to compel enforcement of the contract if the authority for the 
contract is based on law. For instance, if a public corporation has 
a statutory duty to make contracts for the maintenance of public 
buildings, its authority is based on law. Performance of such a 
contract may be enforced by mandamus. 


State ex rel. O’Donnel v. Benzenberg’® illustrates the previous 
point. Plaintiff and the city council had made an agreement where- 
by plaintiff was to provide a public improvement. Pursuant to a 
requirement of the city charter, the council directed the board of 
public works to enter into a contract for the specific work with 
plaintiff. The board refused. Its refusal was based on another 
provision of the city charter which required that a plan of intended 
work be filed by the council. The council had neglected to file 
such a plan. Plaintiff's petition for mandamus was unsuccessful 
because of the council’s neglect. 

The question of what constitutes a “legal” foundation for a 
contract was clarified in State ex rel. Fire & Rust Proof Constr. Co. 
v. Ichke.8° The statutes of 1895 provided that while city work was 
being performed, the board of public works could make progress 
payments. The statute clearly specified the method of payment. 





7 96 Wis. 95, 71 N.W. 128 (1897). 
™ Jd. at 100, 71 N.W. at 124. 

™ 108 Wis. 485, 84 N.W. 858 (1900). 
© 136 Wis. 583, 118 N.W. 196 (1908). 
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Plaintiff negotiated a contract with the city. The contract pro- 
vided that in each month the city engineer was to make an esti- 
mate of the work completed and that the city was then to pay plain- 
tiff a proportionate share of total cost. This provision was not in 
accord with the statute. After partial performance, the engineer 
refused to make the estimates, and plaintiff sought mandamus to 
compel performance. The court gave several reasons for refusing 
the writ. First, the statute was not a command to the city engineer 
but rather was directed to a board of which he was only one mem- 
ber. Second, the statute did not give a command but rather was 
permissive. Consequently, the duty of the engineer arose out of 
the contract only. This duty was not enforcible by mandamus.* 
In clarification of their holding, the court stated: 


. . . the duty resting on the engineer is only a contractual one 
and not one imposed by law, and as to such duties and obliga- 
tions, which depend wholly upon a contract, the authorities 
hold with practical unanimity that courts will not exercise 
their power by the extraordinary writ of mandamus to compel 
performance, even by a municipal or other public corporation 
or its officers.** 


This statement clearly shows that the contractual duty must be 
one imposed by law. If the statute had given a command ad- 
dressed to the engineer and if the contract had been in accord 
with the statute, mandamus would have issued. 

Mandamus has been used in controversies involving “public 
bids.” At the outset it should be noted that petitions for writs 
compelling acceptance by municipal corporations of the lowest 
bids have usually been futile. 

In an early Wisconsin case, the city charter provided that all 
municipal work should be let by contract to the lowest reason- 
able bidder.** The charter also gave the common council the duty 
and authority to weigh and control any policy question in city 
affairs. Plaintiff had attempted to compel acceptance of his bid 
for street lighting. His was the lowest bid. When plaintiff brought 
his action, the council had not definitely decided to install the 
lighting; nor had it decided on the type of lighting if lighting was 
to be installed. The court refused issuance of the writ since the 
council had the right to reject all bids if it so desired. 





@ Id. at 586, 118 N.W. at 197. 

Id. at 587, 118 N.W. at 197. . 

907). ex rel. People’s Land and Mfg. Co. v. Holt, 182 Wis. 131, 111 N.W. 1106 
(1907). 
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After dismissing the case on the merits, the court made the fol- 
lowing statement: 


There is much authority against the right of a mere bidder 
to invoke such remedy [mandamus], since respondents’ duty 
imposed by law, whatever it is, is so imposed for the welfare of 
the public and not for protection of the would-be contractor.* 

Thus, a plaintiff seeking to enforce the provisions of a contract or 
public bid with a municipal corporation has a difficult task. He 
must affirmatively establish that the contract duties were imposed 
by law; and, even then, in view of the above quote, his success is 
not guaranteed. 


6. Taxation 


There have been numerous applications of the writ of mandamus 
to tax matters. Before considering any cases in detail it will be 
helpful to illustrate the wide scope of the writ in this area. 

Generally, where there is a duty to levy and (or) collect a tax 
imposed by law, mandamus is the proper remedy.** Mandamus 
has been held to be the proper remedy to compel a town clerk to 
insert in the tax roll a judgment which had been rendered in 
favor of the plaintiff against the town.% It has also been held to 
be the proper remedy to compel a city council to levy a tax, the 
proceeds of which were to be applied to pay interest on long term 
indebtedness of the city.** 


In addition, the writ has been granted to compel a town to use 
the proceeds of a tax for the purpose for which the tax was levied.** 
It also has been granted to compel issuance of a tax deed** and to 
correct a tax assessment.*° 

An illustrative case in this area is State ex rel. Ashland Water Co. 
v. Wharton,” where a plaintiff filed a transcript of a judgment 
against the city with the city clerk for payment. When the clerk 
failed to comply, plaintiff filed a subsequent affidavit. The clerk 
still refused to place the amount of the judgment on the tax roll. 
After the second refusal, plaintiff petitioned for mandamus. The 
court held that the writ was a proper remedy. The clerk was com- 





* Td. at 134, 111 N.W. at 1107. 

* Joint Free High School Dist. v. Town of Green Grove, 77 Wis. 532, 46 N.W. 
895 (1890). 

© State o rel. Hoffman v. Shea, 70 Wis. 104, 35 N.W. 319 (1887). 

* State ex rel. Ca ter v. Supervisors of the Town of Beloit, 20 Wis. 85 (1865). 

* Frey v. City of Fond du Lac, 24 Wis. 204 (1869). 

® State ex rel. Knox v. Hundhausen, 23 Wis. 508 (1868). 

* Neu v. Voege, 96 Wis. 489, 71 N.W. 880 (1897). 

“ 103 Wis. 307, 79 N.W. 253 (1899). 
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pelled to place the amount of the judgment on the tax roll. 

Another typical tax case is Joint Free High School Dist. v. Town 
of Green Grove.” The school district sought to compel the town 
to raise, through taxation, its share of an amount required for the 
support of a joint free high school. Mandamus issued despite the 
town’s argument that plaintiff could recover any deficiency in an 
ordinary civil action. 


7. Recovery of Property—Public and Private 


School redistricting cases involving either subdivision or consoli- 
dation frequently give rise to perplexing problems. State ex rel. 
School Dist. No. 1 v. Schriner,** is a typical case. In this case, part 
of an outlying school district had been annexed to a city school 
district. Officers of the city school district petitioned for mandamus 
when the outlying district officers refused to convey property be- 
longing to the annexed portion. The lower court’s issuance of the 
writ was affirmed on appeal. The outlying district officers were 
required to turn over the money, deeds, records, books, and other 
property which belonged to the annexed portion. 

State ex rel. State Historical Soc’y v. Carroll* dealt with a com- 
pulsory conveyance of real property. Defendant was the town may- 
or. His predecessor had negotiated a valid contract whereby a mu- 
seum belonging to the town had been sold to the State Historical 
Society. The actual transfer had not taken place during his prede- 
cessor’s term of office. At the time of the petition, the only act 
remaining for the mayor was the ministerial duty of executing and 
delivering the deed. Hence, the court issued mandamus. 

Officials of administrative agencies have occasionally used man- 
damus to compel officials of other agencies to perform some re- 
quired act. In State ex rel. Thomson v. Giessel,** the turnpike com- 
mission submitted a purchase order for a typewriter to the director 
of the Department of Budgets and Accounts. The director refused 
to honor the purchase order. Attorney General Thomson, acting 
on behalf of the commission petitioned for mandamus. Mandamus 
issued and the director was compelled to honor the request. 


8. Election to Office 
This subgroup deals with situations arising prior to the time a 


"77 Wis. 532, 46 N.W. 895 — 

151 Wis. 162, 1388 N.W. py See also State ex rel. City of West Allis v. 
Zawerschnik, 275 Wis. 204, 81 N. 542 (1957). 

261 Wis. 6, 51 N.W.2d ar , 

265 Wis. 185, 60 N.W.2d 875 (1 ‘ 
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party is officially recognized as the legitimate holder of a partic- 
ular position. It should be noted that the extraordinary writ of 
quo warranto also has application in this area. Mandamus has 
been utilized at every stage of the election procedure; that is, prior 
to, during and subsequent to the election proceedings. 

State ex rel. Sullivan v. Hauerwas,® illustrates the use of the 
writ prior to the actual election. Plaintiff, a candidate for judge- 
ship, was not yet 25 years old. He sought to have his name ap- 
pear on the primary ballot. The board of election commissioners 
refused on the grounds that a statutory provision required candi- 
dates to be 25 years old. Plaintiff maintained that the statute only 
required the age limit at the time of taking office not at the time 
of election. Because the nomination papers were in proper order 
and because the statute was uncertain, the court granted the writ 
even though the plaintiff might subsequently be found ineligible 
if elected. 

An interesting case arose when a village election ended in a tie 
vote.** The village charter provided that “ties” should be resolved 
by lot under the direction of certain village officers. Instead of 
complying with the charter, the officers altered the vote. Man- 
damus was granted to compel the officers to comply with the char- 
ter. The court pointed out that plaintiff couldn’t have his right 
to office tried by quo warranto because he didn’t have a majority 
of the votes. Because the duty of the village officers was plain 
and of a material nature, mandamus was the proper remedy.** 

State ex rel. Hayden v. Arnold® arose after an election had been 
completed. It is especially significant because of the light it sheds 
on the distinction between mandamus and quo warranto. Plaintiff 
sought to compel the tax commissioner of Milwaukee to recognize 
him as assessor of a city ward. Plaintiff had previously held this 
position but had been fired when a redistricting occurred. Because 
of the commissioner's extensive discretion in hiring and firing, the 
court refused to issue mandamus. In a lengthy discussion, the 
court clarified the respective functions of mandamus and quo 
warranto. The court reviewed the decisions of other courts and 
recognized that where a party had been wrongfully removed from 
office and another party improperly installed, the remedy of quo 
warranto would only decide title to the office and remove the ad- 
versary. It would not reinstate the party who was initially removed. 





% 254 Wis. 336, 36 N.W.2d 427 (1949). 

* State ex rel. Hadfield v. Grace, 83 Wis. 295, 53 N.W. 444 (1892). 
* 7d. at 298, 53 N.W. at 445. 

151 Wis. 19, 138 N.W. 78 (1912). 
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Reinstatement would be secured only through the further remedy 
of mandamus. To correct this anomaly, the court recognized that 
one remedy was needed to cover both problems.’ On this precise 
point the court stated: 


There should be no arbitrary rule of denial, except in case of 
occupancy of an office by one holding de facto against another 
claiming title thereto, but never having been in possession, or 
nag | declared to be entitled thereto,—a case involving a 
square dispute as to the title between one claiming the right, 

. as for example a certificate of election duly issued, and 
one in possession holding de facto. 


This discussion indicates that mandamus may be granted where 
the plaintiff has qualified for an office and holds a certificate of 
election, despite the fact that another party is in de facto pos- 
session of the office. It is also apparent that if no one had yet 
taken possession of the office, mandamus would properly lie be- 
cause there would be no one against whom quo warranto could 
issue. 

If an election has been completed and a candidate has been placed 
in office, questions of fraud or illegality in the conduct of the elec- 
tion cannot properly be raised in a mandamus proceeding. In such 
a case, quo warranto is the proper remedy.’ 

Mandamus has also been used to compel election officials to 
give the prescribed public notice of an impending election’* and 
to compel city officials to submit a proposition to the electorate 
after proper application had been made.’ In addition the writ 
has issued to compel printing of ballots for an impending elec- 
tion. 

As previously indicated, the eight subgroups discussed above are 
the areas in which mandamus will generally issue with respect to 
public officers and public corporations. There are, however, other 
miscellaneous uses of the writ in the broad area encompassed by 
this classification. The chief objective of the discussion is to give 
the reader a “feel” for the uses to which the writ may be put. In 
summation, whenever a case arises in which a party has a clear 
legal right to have an act performed by a public officer, and no 
other adequate legal remedy is available, mandamus will lie. 





1 Td. at 24-5, 188 N.W. at 80. 

1 Td. at 25-6, 138 N.W. at 80. 

18 Td. at 26, 138 N.W. at 80-1. 

™ State ex rel. Jones v. Oates, 86 Wis. 634, 57 N.W. 296 (1893). 

1% State ex rel. Faber v. Hinkel, 131 Wis. 103, 111 N.W. 217 (1907). 

*® Thompson v. Village of Whitefish Bay, 257 Wis..151, 42 N.W.2d 462 (1950). 
1% State ex rel. Rinder v. Goff, 129 Wis. 668, 109 N.W. 628 (1906). 
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B. Private Corporations and Private Corporate Officers 


The second major classification encompasses the functions of 
mandamus as a remedy for inaction on the part of a private cor- 
poration or an officer of a private corporation. 

A private corporation is not, strictly speaking, a public body; 
nevertheless, the state grants the charter under which the corpo- 
ration must operate. The Wisconsin court has indicated that the 
state will exercise its visitorial and superintending powers over 
corporations which it has chartered.1* More specifically, state pow- 
ers will be exercised to keep private corporations within the boun- 
daries of their lawful powers and to correct and punish abuses of 
these powers. This power will be exercised by the issuance of ex- 
traordinary writs by the courts. 

Several illustrations will highlight the situations in which man- 
damus will issue in this area. State ex rel. Dempsey v. Werra Alum- 
inum Foundry Co.” involved the inspection of corporate books 
by a stockholder. Plaintiff, a stockholder, had been an employee 
of defendant corporation. Soon after he left defendant's employ- 
ment, he demanded inspection of defendant’s books. His demand 
was based on Wis. Stat. Sec. 1757 (1919). Defendant moved to 
quash the writ, alleging that plaintiff wished to get confidential 
information to give to a competitor of defendant. Plaintiff main- 
tained that the statute conferred an absolute right of inspection. 
In reference to this point the court stated: 


Whether this acy A right is absolute or conditional is a 
question upon which the decisions are not in accord. However, 
we think that the great weight of authority is to the effect that 
the statutory right is absolute, and that courts will not inquire 
into the motives of the stockholder who demands the inspec- 
tion.?1° 


Thus, the court affirmed the issuance of a peremptory writ of 
mandamus. 

Generally, when an officer of a private corporation has been il- 
legally excluded from office, mandamus is a proper remedy. State 
ex rel. Weingart v. Board of Officers’ illustrates this point. In 
that case, plaintiffs were officers in defendant life insurance com- 
pany. The board was the governing council of the insurance com- 





80, $ N.W. 760, 768 (1879). 
108 Jd. at 680, 3 N.W. at 763. 
1 178 Wis. 651, 182 N.W. 354 (1921). 
10 Id, at 654, 182 N.W. at 355. 
1114 Wis. 516, 129 N.W. 680. (1911). 


17 State ex rel. 8 (ir v. Milwaukee Chamber of Commerce, 47 Wis. 670, 679- 
1 
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pany. Several complaints were filed against plaintiffs by policy- 
holders. As a result of these complaints, the board suspended 
plaintiffs from their positions as officers. No formal charges were 
made and plaintiffs were not given an opportunity to be heard. 
Plaintiffs petitioned for mandamus to compel reinstatement. 

In issuing the writ, the lower court stated: “The corporation it- 
self is a creature of the laws of this state, and the power of our 
courts to prevent abuses in corporate management is very broad.” 
Board rules called for a trial prior to the suspension of an officer. 
Because the board had not complied with this provision, the sus- 
pension was invalid. Also, by the time plaintiffs could get their 
appeal heard, their tenure in office would have expired. These 
two reasons were the basis for issuance of the writ. 

Private inaction as opposed to public inaction was the basis for 
denial of the writ in State ex rel. Burg v. Milwaukee Medical Col- 
lege.™® Plaintiff had completed a course of instruction and had 
complied with all other stipulated conditions for a degree from 
defendant college. Defendant refused to issue the degree. Plain- 
tiff petitioned for mandamus, but his petition was unsuccessful. 
The court pointed out that the writ would not be granted “to 
compel a private corporation to perform its contract with an in- 
dividual.”*™* 

Other situations in which mandamus has been denied were: 
(1) an attempted reinstatement of a physician as a member of 
the medical staff of a private hospital association,"* (2) an attempt- 
ed construction of a railroad merely because a franchise has been 
granted™* and (3) an attempted determination of eligible voters 
at a stockholder’s meeting of a corporation which was neither a 
public nor a non-profit corporation.”" 

These cases are merely illustrative of the uses and restrictions 
on the writ of mandamus as it applies to the area of private cor- 
porations. 


C. Inferior Courts and Judicial Officers 


The third major classification deals with the application of the 
writ of mandamus to courts and judicial officers. Authority for 





43 Td. at 520, 129 N.W. at 682. 

118 128 Wis. 7, 106 N.W. 116 (1906) 

™4 Jd. at 14, 106 N.W. at 118. 

u8State ex rel. Wolf v. LaCrosse Lutheran Hospital Ass'n, 181 Wis. 33, 193 
N.W. 994 (1923). 

48 Whiting v. Sheboygan & Fond du Lac R.R., 25 Wis. 157 (1870). 

“1 Attorney General ex rel. Saunders v:’ Albion Academy & Normal Institute, 
52 Wis. 469, 9 N.W. 391 (1881). 
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issuance of mandamus in the exercise of supreme court and circuit 
court superintending control is found in the Wisconsin constitu- 
tion. 

In a carefully considered opinion, the Wisconsin Supreme Court 
set out the necessary requirements for issuance of the writ to an 
inferior court.1® The court stated: 


The duty of the court must be plain, the refusal to proceed 
within its jurisdiction to perform that duty must be clear, the 
results of such refusal prejudicial, the remedy, if any, by appeal 
or writ of error utterly inadequate, and the application for re- 
lief by mandamus speedy and prompt, in order to justify the 
issuance of the writ.1#° 

In effect these conditions are identical with general conditions 
stated earlier; that is, a clear legal right and no other adequate legal 
remedy. The court in furtherance of its superintending control, 
has indicated a willingness not only to issue the writ to compel a 
lower court to perform a positive duty but also to reverse a lower 
court.!*1 This illustrates that in a proper case mandamus is not 
only a remedy against official inaction, but also a remedy for im- 
proper action. 

Issuance of the writ in the latter situation seems to be incon- 
sistent with the nature of mandamus. A closer examination, how- 
ever, reveals the practical necessity of employing the writ in this 
manner. If the superior court refused to issue mandamus in such a 
case, a lower court would merely have to enter an order such as a 
denial of jurisdiction to effectively deny plaintiff's right to relief. 
To remedy such a situation, the superior court can set aside the 
order of the lower court and compel the lower court to give the 
relief it had denied. In accord with this rationale, mandamus has 
been utilized to force a lower court to exercise jurisdiction’”? as 
well as to prevent the exercise of jurisdiction.*** In addition, the 
writ has issued to compel a change of venue and to repeal an im- 
proper change of venue.** 

Other situations in which the writ has been successfully em- 
ployed are: (1) to correct entries in the docket of a justice of the 





118 Wis. Const. art. VII, § 3. 

4 State ex rel. Fourth Nat'l Bank v. Johnson, 103 Wis. 591, 79 N.W. 1081 (1899). 

4 Id. at 623-24, 79 N.W. at 1091. 

1" Id. at 624, 79 N.W. at 1091. 

1 State ex. rel. Wisconsin State Dep’t of Agriculture v. Aarons, 248 Wis. 419, 
22 N.W.2d 160 (1946). 

48 State ex rel. Steffes v. Risjord, 228 Wis. 535, 541, 280 N.W. 680, 683 (1938). 

1™ State ex rel. Spence v. Dick, 103 Wis. 407, 79 N.W. 421 (1899). 
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peace,'* (2) to force compiiance with the order of a higher court,’** 
(3) to settle a bill of exceptions,” (4) to compel a trial judge to 
fix amount of a bond’** and (5) to enforce the judgment of a fed- 
eral district court.'?® 


CONCLUSION 


In general, it may be concluded that a writ of mandamus will 
issue whenever there is a clear legal right and no other adequate 
legal remedy. Fortunately, this formula has been as applicable to 
present social needs as it was to the social needs that existed three 
hundred years ago. Consequently, no suggestion can be made for 
the improvement of the substantive aspect of the writ. The same, 
however, cannot be said for the procedural aspect of the writ. It is 
suggested, therefore, that mandamus procedure be modified to 
conform with more modern modes of pleading. For example, an 
ordinary civil complaint approved by the court before issuance’*° 
could replace the petition and alternative writ. Likewise, the mo- 
tion to quash could be replaced by an ordinary demurrer. Finally, 
the term peremptory writ could be replaced with the term “or- 
der.” These and similar modifications would greatly simplify the 
use of the writ and would remove some of the confusion from pres- 
ent mandamus procedure. This simplification could greatly ex- 
pand the utility of an extraordinary writ that already has a sig- 
nificant place in our present day legal order. 

James V. Hur.ey 





4% State ex rel. Marsh v. Whittet, 61 Wis. 351, 21 N.W. 245 (1884). 
‘ 4 State ex rel. Lisbon Town Fire Ins. Co. v. Crosby, 240 Wis. 157, 2 N.W.2d 
00 (1942). 

4 State ex rel. Wisconsin & Minn. R.R. v. Clough, 69 Wis. 369, 34 N.W. 399 
(I 


 hiate ox rel. Boysa v. Fritz, 192 Wis. 358, 212 N.W. 655 (1927). 
4” State ex rel. Soutter v. Common Council, 15 Wis. 33 (1862). 

Such approval would be necessary since mandamus would still remain a 
discretionary writ. 











Notes 


CONSTITUTIONAL LAW—PRESUMPTION OF CONSTITU- 
TIONALITY—APPLICATION TO REGULATION OF OB- 
SCENE MOTION PICURES—A deep-seated controversy in the 
field of constitutional law today is whether or not First Amend- 
ment rights enjoy a “preferred position” over other constitutional 
provisions. One aspect of this conflict is whether the strong pre- 
sumption of constitutionality which attaches to ordinary economic 
regulation applies, or should apply, to legislation restricting First 
Amendment rights. This note will analyze the presumption of 
constitutionality in the area of regulation of obscene motion pic- 
tures, as illustrated by Times Film Corp. v. City of Chicago,’ a 
recent decision of the United States Supreme Court. 

In the Times case a Chicago ordinance required submission of 
all motion pictures to the police commissioner for examination 
prior to their public exhibition. The commissioner was to grant 
the applicant a permit unless he found that the picture was “im- 
moral or obscene . . . or tends to produce a breach of the peace.”? 
Petitioner applied for a permit to exhibit a film entitled “Don 
Juan,” but refused to submit the film for examination. When the 
permit was denied, petitioner sought an injunction restraining the 
city officials from interfering with the exhibition of the picture. 
Upon denial of relief,* petitioner appealed to the United States 
Supreme Court on the sole ground that the ordinance on its face 
was a prior restraint within the prohibition of the First and Four- 
teenth Amendments.‘ 

The majority stated that the “broad justiciable issue” was 
whether or not there is a “complete and absolute freedom to ex- 
hibit, at least once, any and every kind of motion picture.”* Be- 
cause the film itself was not put into the record, the court felt free 





1365 US. 43 (1961). 

"Id. at 45, n.2. The ordinance contained other grounds for rejection of a 
permit which are not ane here. 

* The district court held that there was neither a substantial federal question 
nor a justiciable controversy. 180 F. Supp. 843 (N.D. Ill. 1959). The court of 
appeals affirmed on the ground that the case presented merely an abstract ques- 
tion of law. 272 F.2d (7th Cir. 1959). The Supreme Court held that a jus- 
ticiable controversy existed. Supra note 1, at 45. 

“The tees of the First Amendment are applicable to the state as a part 
of the due process limitations of the Fourteenth Amendment. Gitlow v. New 
York, 268 U.S. 652 (1925). 

* Supra note 1, at 46. 
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to assume that it contained either “the basest type of pornography, 
or incitement to riot, or forceful overthrow of orderly government.’¢ 
Since prior case law clearly held that not all previous restraints of 
speech were invalid,’ the court concluded that the ordinance was not 
unconstitutional on its face. Four Justices dissented. They viewed 
the issue to be whether a city can require that all motion pictures 
be submitted to an administrative official for licensing prior to 
public exhibition. The dissent stated that previous restraints have 
been recognized only in “exceptional cases” and that Chicago has 
a “heavy burden” to demonstrate that this is such a case. It con- 
cluded that, “clearly, this is neither an exceptional case nor has 
Chicago sustained ‘any’ burden.”* 


The Presumption of Constitutionality 


The presumption of constitutionality requires that a statute 
must be presumed constitutional in the absence of some factual 
foundation in the record for overthrowing it, unless it appears 
upon the face of the statute, or from any facts of which the court 
can take judicial notice, that the prescribed evil does not exist.° 
The purpose of the presumption is two-fold. First, its use is a 
method of paying judicial deference to the legislature as the ulti- 
mate policy maker in the state.'° Second, it puts the burden on the 
attacker of the statute to prove the non-existence of the underlying 
facts upon which the constitutionality of the statute depends." 

The strength of the presumption is indicated by what the at- 
tacker must do to rebut it. When the presumption has attached to a 
statute that regulates ordinary economic activities, every rational 





*Id. at 47. 
* Joseph Burstyn, Inc. v. Wilson, 343 U.S. 495 (1952); Near v. Minnesota ex rel. 
Olsen, 283 US. (1951). 


* Supra note 1, at 64. 

*O’Gorman & Young, Inc. v. Hartford Fire Ins. Co., 282 US. 251 (1931); Cf. 
The Sinking Fund Cases, 99 U.S. 700, 718 (1878): “Every possible presumption 
is in favor of the validity of a statute, and this continues until the contrary 
is shown beyond a rational doubt.” Lindsley v. Natural Carbonic Gas Co., 220 
US. 61, 78 (1911): “. . . if any state of facts reasonably can be conceived that 
would sustain . . . [a statute], the existence of that state of facts at the time 
the law was enacted must be assumed.” “As in the record in this case, there is 
no evidence of any facts to the contrary, the court must assume the existence of 
facts which justify. the necessity for enactment of the legislation . . . and its 
reasonableness.” A.B.C. Auto Sales, Inc. v. Marcus, 255 Wis. 325, 331, 38 N.W.2d 


708, 711 (1949). 

*° O'Gorman & Young, Inc. v. Hartford Fire Ins. Co., supra note 9. Its use by 
Mr. Justice Brandeis in the O’Gorman case was hailed as a piece of judicial 
artistry ing “ ‘freedom of contract’ to a constitutional doctrine of second 
magnitude.” Hamilton, The Jurist’s Art, 31 Corum. L. Rev. 1073, 1075 (1931). 


“O'Gorman & Young, Inc. v. Hartford Fire Ins. Co., supra note 9. 
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basis of justification of the statute must be successfully attacked.1 
Even if evidence is offered refuting the facts upon which the validity 
of the statute depends, the court, nevertheiess, will uphold the stat- 
ute if it finds that there was sufficient evidence for a reasonable leg- 
islature to believe that those facts did exist.1* In such a case the 
court’s disagreement with the legislature as to where the weight of 
the evidence lies is of no consequence." 


The Presumption in Freedom of Speech Cases 


In United States v. Carolene Products Co., Mr. Justice Stone 
said that the presumption of constitutionality applies to “regula- 
tory legislation affecting ordinary commercial transactions.”*® 
Then, in a famous footnote he noted that the presumption may 
have a “narrower scope” when legislation on its face appears to 
violate the first ten amendments.’* This suggestion bears further 
analysis at this point in the area of free speech and censorship. 

Of the important cases, the first to merit consideration is Near 
v. Minnesota ex rel. Olsen,” where the Supreme Court held that 
the chief purpose of the constitutional guarantee of free speech 
was to prevent previous restraint on publication. Immunity from 
prior restraint was held not to be absolute, but prior restraint 
could be justified only in exceptional cases. The Court, in dicta, 
added that the government could prevent incitements to acts of 
violence or, in war-time, the publication of sailing dates of troop 
ships, and, “on similar grounds, the primary requirements of de- 
cency may be enforced against obscene publications.”** 

Then, in Schneider v. State® the Court held that municipal ordi- 
nances which made it a misdemeanor to distribute handbills on 
public streets were unconstitutional because the purpose to keep 
streets clean was “insufficient” to justify the restraint of free speech. 
Similarly, an ordinance which prohibited distribution of circulars 
from house to house without a permit from the chief of police 
could not be justified on the basis of preventing fraud when the 





1 The Sinking Fund Cases, supra note 9; Powell v. Pennsylvania, 127 US. 678 
(1888). 

4% Borden’s Farm Products Co. v. Comm'r, Il F. Supp. 599 (S.D.N.Y. sand 
aff'd, 297 US. 251 (1936); South Carolina State Highway Dep’t v. Barnwell 
Brothers, Inc., 303 U.S. 177, 191-92 (1938). 

“Laurel Hill Cemetery v. San Francisco, 216 U.S. 358 (1909). 

% 304 US. 144, 152 (1938). 

Id. at n4, at 152. 

17 283 US. 697 (1931). . 

* Near v. Minnesota ex rel. Olson, supra note 17, at 716. But no authority 
was cited. 

308 U.S. 147 (1939). 
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circulars were religious tracts, although the ordinance would be 
valid if applied to commercial soliciting and canvassing.” 

Both the Near and Schneider cases would seem to indicate at 
the very least that the ordinary presumption of constitutionality 
does not apply in the free speech area. Yet, Mr. Justice Frank- 
furter in Kovacs v. Cooper* concluded in a concurring opinion, 
after reviewing former cases, that the idea of a preferred position 
of freedom of speech as presumptively invalidating any law touch- 
ing communication had never been adopted by a majority of the 
Court.?* 

Three years later the Court appeared to reject Justice Frank- 
furter’s conclusion. In Joseph Burstyn, Inc. v. Wilson it was stated 
that “the basic principles of freedom of speech and press . . . make 
freedom of expression the rule.** The case concerned a statute 
which prohibited the granting of a license to exhibit motion pic- 
tures that were “sacrilegious.” After quoting from the Near case 
the Court, in dicta, added that “the State has a heavy burden to 
demonstrate that the limitation challenged here presents such an 
exceptional case.”** [Emphasis added.] This case could mean that 
there is a presumption of invalidity that attaches to laws affecting 
communication, similar to the presumption of unconstitutionality 
that once attached to laws limiting the freedom to contract.2> On 
the other hand, the Near case stated that the regulation of obscenity 
was one of the exceptions to the freedom from prior restraint rule. 
The Burstyn case did not present a restraint on obscenity but a 
restraint on sacrilegious films. Thus, when the Court talked of the 
State’s heavy burden “here,” the language could be interpreted as 
having reference only to the case at bar.?* 

As of 1956 the Supreme Court had not decided whether a statute 
restricting the sale of obscene publications was constitutional. In 
that year the question arose before the Second Circuit Court of 
Appeals in United States v. Roth.” In a concurring opinion, Judge 
Frank read the Burstyn case as denying the presumption of con- 





* Schneider v. State, supra note 19. 

™ 336 U.S. 77, 89-97 (1949). 

* But Mr. Justice Rutledge drew the opposite conclusion from the same cases. 
Kovacs v. Cooper, supra note 21, at 106. 

* 343 U.S. 495, 503 -, 
- Joseph Burstyn, Inc. v. Wilson, supra note 23, at 504. 
*In Atkins v. Children’s Hospital, 261 U.S. 525 (1932), the Court held that 
freedom to contract was the general rule and restraint the exception. The 
Atkins case was overruled in West Coast Hotel v. Parrish, 300 U.S. 379 (1937). 

* The Court expressly reserved the question of “whether a state may censor 
motion pictures under a clearly drawn statute designed and applied to prevent 
the showing of obscene films.” Supra note 23, at 506. 

* United States v. Roth, 237 F.2d 796 (2d Cir. 1956). 
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stitutionality and putting the burden on the government to show 
that the legislation comes within one of the exceptions to the prior 
restraint rule.2* On appeal the Supreme Court held that obscenity 
is not within the area of constitutionally protected speech or press 
because “implicit in the history of the First Amendment is the 
rejection of obscenity as utterly without redeeming social impor- 
tance.”*® The concurring opinion of Mr. Justice Harlan indicated 
that the dicta in Burstyn was not yet settled law. He stated that 
whether the satute could be sustained as a rational exercise of 
power turned on whether there was a casual connection between 
the reading of pornography and immorality, crime and delin- 
quency.*° After noting that expert opinion on this question was 
divided, he concluded that “the very division of opinion on the 
subject counsels us to respect the choice made by the State.’’** 

Two decisions handed down thirteen days apart further com- 
plicated the matter. In Bates v. Little Rock** the Court struck 
down an ordinance that required any organization operating in the 
city to furnish a list of all persons who made contributions to it, 
if requested to do so. The N.A.A.C.P. had failed to submit such 
a list. Although the statute was declared unconstitutional, the 
emphasis of Mr. Justice Stewart’s opinion for the Court on the lack 
of factual underpinnings for the ordinance suggests a rebuttal of 
a presumption of validity rather than the application of a pre- 
sumption of unconstitutionality.** But in Talley v. California, 
the Court held that a municipal ordinance requiring the disclosure 
of sponsors of handbills was void on its face. Defendant was con- 
victed for distributing handbills urging people not to patronize 
certain business establishments which discriminated against hiring 
from minority groups. The majority noted that the ordinance was 
not limited to obscene handbills (implying its validity if so lim- 
ited); nor was the purpose of the ordinance limited to the preven- 
tion of fraud, libel or false advertising. The dissent said that the 
state does not have the burden of showing the substantiality of 
its interest in the enforcement of the ordinance; it would have 
upheld the ordinance on the basis of the presumption of consti- 
tutionality. 





Id. at 803. 

® Roth v. United States, 354 U.S. 476, 484 (1957). 

% 7d at 501. 

* Td, at 502. 

* 361 U.S. 516 (1960). 

* Karst, Legislative Facts in Constitutional Litigation, 1960 Sup. Cr. Rev. 75, 


% 362 US. 60 (1960). 
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If the Talley case holds that the presumption of constitutionality 
does not apply in this area, which the dissent denies as a correct 
statement of the law, it appears to contradict the Bates decision. 
On the other hand, the decision could just as easily stand for the 
proposition that the presumption of constitutionality applies, but 
that the ordinance on its face rebuts the presumption. Indeed, in 
any case where a law is held unconstitutional, unless the court is 
explicit in its reasoning, it is difficult to determine whether the 
Court is applying a presumption of unconstitutionality.** This is 
true because it can just as easily be said that the presumption of 
constitutionality was applied and rebutted. In the light of the 
split on the current Court as to whether the presumption applies 
in civil liberties cases, one may ponder why Mr. Justice Black did 
not take the opportunity in writing the majority opinion in the 
Talley case to explicitly invoke a presumption of unconstitution- 
ality, especially since the dissent denied its application. The sup- 
position is that the doctrine still does not recommend itself to the 
majority of the Court, and that Mr. Justice Black could not write 
it into the decision and still hold a majority. 

The review of the previous cases illustrates no clear conclusion 
other than the controversy is still unresolved. The cases could stand 
for the proposition that if a statute on its face is a prior restraint 
of free speech, there is a presumption of unconstitutionality which 
is rebutted when it is shown that one of the exceptions exists, i.e., 
the regulation of obscenity. Or, the “two-level free speech theory’’** 
advanced in the Roth case—that obscenity is not within the consti- 
tutionally protected area of free speech—may mean that statutes 
regulating obscene publications are to be treated as legislation 
regulating ordinary transactions since obscene publications are 
without redeeming social importance. 


The Presumption and the Times Case 


How then does the Times case fit into the analysis of the fore- 
going cases? The dissent took the view that there is a heavy bur- 





* Sometimes an opinion might be clarified by comparing it with the briefs 
and arguments of counsel. But suppose the defendant argues a statute is pre- 
sumptively unconstitutional, and the Court holds it void without expressly 
stating it is employing such a presumption. By referring to the brief, one 
might infer that the Court was employing a presumption of unconstitutionality. 
On the other hand, since the Court was aware of the argument that the statute 
was presumptively unconstitutional, one might also infer that the Court’s failure 
to mention the principle meant that it rejected it. 

; pa See Kalven, The Metaphysics of the Ldw of Obscenity, 1960 Sup. Cr. Rev. I, 
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den on Chicago to justify the ordinance and that the burden was 
not met. Clearly if a proper interpretation of the above cases is 
that a presumption of unconstitutionality attaches to the ordi- 
nance, the dissent’s opinion is the correct one. Respondent offered 
no evidence as to the extent of the evil in Chicago. Furthermore, 
the ordinance presents the most extreme form of previous re- 
straint*? and was enacted without any attempt to devise a less 
objectionable means to deal with the evil.** But prior authority 
dictates no conclusive mandate to apply a presumption of uncon- 
stitutionality. Assuming then that the ordinary presumption of 
constitutionality should be applied to the ordinance,** is the ma- 
jority’s decision justified? 

The majority opinion is subject to two interpretations. In one 
view the opinion tacitly applies a strong presumption of constitu- 
tionality to the ordinance and finds it valid, subject to reversal 
upon a more complete record of the facts involved. Under this 
interpretation whether the Chicago city council had a rational 
basis for requiring all motion pictures to be submitted to an 
examiner prior to exhibition depends upon the answers to certain 
questions. For example, what per cent of the motion pictures 
shown in the city are obscene? How large an audience views these 
films? Do these obscene films tend to stimulate immoral behavior? 
But neither the majority nor the dissenting opinion gave any 
answers to these questions. The record of the case contained noth- 
ing as to the nature and content of the films involved. Also the 
Court did not take judicial notice of the nonexistence of an evil 
sufficient to justify the ordinance. Consequently, an application of 
the presumption of constitutionality would presume the existence 
of the necessary facts. That the majority did presume the existence 
of such facts is indicated by the following language: 


To this argument [the duty of Chicago to protect its people 
against the dangers of obscene motion pictures] petitioner's 
only answer is that regardless of the capacity for, or the extent 
of such an evil, previous restraint cannot be justified. With 
this we cannot agree. We recognized in Burstyn, supra, that 

‘capacity for evil .. . may be relevant in determining the 

permissible scope of community control,’ ... .* 

%™See Emerson, The Doctrine of Prior Restraint, 20 LAw & CONTEMP. PROB. 
648, 655 (1955). 

** Times Film Corp. v. City of Chicago, supra note 1, at 57. 

*® The presumption attaches to municipal ordinances as well as statutes. 
Laurel Hill Cemetery v. San Francisco, supra note 14; New Orleans Public 
Serv., Inc. v. New Orleans, 281 U.S. 682 (1930); Public States Box & Basket 
Co. v. White, 296 U.S. 176 (1935). 

“Times Film Corp. v. City of Chicago, supra note 1, at 49. 
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This interpretation of the majority opinion is substantiated by 
the fact that the Court did not consider the validity of the stand- 
ards** or procedural requirements set out in the ordinance. Also, 
the manner in which the majority framed the issue—whether there 
is an absolute right to exhibit every motion picture at least once— 
lends credence to this view. 

However, the presumption of constitutionality may be rebutted 
by the face of the statute. Since the statute on its face required 
the submission of both obscene and non-obscene motion pictures 
for review prior to exhibition, this would mean that the majority 
was assuming one of two facts. First, the majority might be assum- 
ing that all of the motion pictures being exhibited in Chicago were 
obscene, so that Chicago was justified in requiring the submission 
of all motion pictures for review. Second, the majority might be 
assuming that even though there are a number of non-obscene films 
being exhibited in Chicago, the depravity of human conduct result- 
ing from the exhibition of the obscene films after one showing is 
so great that Chicago is justified in reviewing all films. 

If this interpretation of the Times case is correct, a meager record 
could reverse the result. Undoubtedly petitioner could show the 
great majority of films that are exhibited in Chicago are not ob- 
scene. As to the second point, expert opinion is divided as to 
whether there is even a causal connection between the viewing of 
obscenity and crime. It would seem that expert opinion could not 
show that the crime that might result is of such a magnitude as to 
permit censorship of all motion pictures. 

On the other hand the majority decision could be read as hold- 
ing the statute valid on the ground that no prior restraint standard 
is applicable to the regulation of obscene motion pictures. The 
majority opinion recognized that the ordinance created a prior 
restraint. But, it was noted that the Near case said that the regula- 
tion of obscenity was one of the exceptions to the previous restraint 
rule and that the Roth case held that obscenity was not within the 
area of constitutionally protected free speech. The Court con- 
cluded: “It is not for this Court to limit the State in its selection 
of the remedy it deems most effective to cope with such a prob- 
lem.”*? Presumably such a holding could be reversed if it were 
shown that a reasonable city council could not believe that Chicago 
had any obscene motion picture problem. But once the city pro- 





“ Except to the extent that the standards are not so vague as to make the 
ordinance void on its face. 
“ Times Film Corp. v. City of Chicago, supra note 1, at 50. 
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duced evidence that obscene motion pictures were a problem, the 
ordinance would be upheld. 


If this interpretation of the Times case is followed, the decision 
is objectionable. The fact that obscene films are not subject to the 
prior restraint rule** does not mean that any form of regulation 
of such films is valid. The ordinance on its face subjects non- 
obscene films to administrative review also. A court is not to sub- 
stitute its own judgment for that of the legislature. But assuming, 
as is probably the case, that the vast majority of motion pictures 
exhibited in Chicago are not obscene, a reasonable city council 
hardly could believe that it is necessary to require the submission 
of all motion picture films prior to exhibition. The remedy of 
subsequent punishment is always available. Once an obscene film 
is shown, the exhibitor can be punished and the future exhibition 
of the film prohibited. Certainly the evil, if any, resulting from 
one exhibition of an obscene film is not so great as to require that 
all films be censored prior to any exhibition. 


Conclusion 


The Times decision indicates that the restriction of obscene pub- 
lications is an exception to the prior restraint rule. So too, in the 
Near case the Court listed restraint of obscene publications in the 
same category as readily defined evils, e.g.; the publication of sailing 
dates of troop transports during war-time. But there often is wide 
disagreement as to whether any particular motion picture is ob- 
scene. There is no clear cut category of “obscene” motion pictures 
that can be carved out of the area of constitutionally protected free 
speech. Consequently, whoever makes the determination of what 
is obscene (a judge, police chief, six members of the D.A.R.) and 
how such determination is made (prior to or after public exhibi- 
tion, with or without a hearing) determines to a great extent the 
restrictive effect of the ordinance on the exhibition of non-obscene 
motion pictures. The cases which have upheld prior restraints on 





“The dissent took the — that the regulation of obscenity is not within 
any of the exceptions to the prior restraint doctrine. Here it was in error. The 
Near case expressly included it within one of the exceptional cases p. 661 supra. 
In addition, prior restraint of obscene publications was authorized in the Roth 
case. One defendant was convicted for possessing obscene books with intent to 
sell them, but there was no indication that any distribution had been made. 
See Mr. Justice Frankfurter’s discussion of this aspect of the Roth case in 
Kingsley ks, Inc. v. Brown, 354 U.S. 436, 442-43 (1957). Of course, the fact 
that the regulation of obscenity is an “exception” to the prior restraint rule, 
or was declared valid in one form in the Roth case, does not mean that all 
forms of regulation of obscene publications are valid. 
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obscene publications so far have not given this question the impor- 


tant consideration which it deserves. 
Netson H. WILD 





TORTS—MUNICIPAL CORPORATIONS—LIABILITY OF A 
MUNICIPAL CORPORATION FOR FAILURE TO REMOVE 
ACCUMULATIONS OF ICE OR SNOW—In Laffey v. City of 
Milwaukee? the Wisconsin Supreme Court increased municipal li- 
ability in Wisconsin for accidents resulting from failure to remove 
ice or snow from public sidewalks. The decision expanded the 
judicial interpretation of section 81.15 of the Wisconsin statutes, 
which provides: 
If damages happen to any person . . . by reason of the insuf- 
ficiency or want of repairs of any highway which any town, 
city or village is bound to repair, the person sustaining such 
damages shall have a right to recover the same from such . 
city . . . . No action shall be maintained to recover damages 
for injuries sustained by reason of an accumulation of snow 
or ice upon any . . . highway, unless such accumulation existed 
for 3 weeks. 


The day before the accident, city firemen had washed spilled gas- 
oline from the street adjacent to the sidewalk. In so doing, some 
of the water overflowed onto the sidewalk and became ice. Ap- 
proximately twenty-seven hours later, Charles Laffey fell on this 
slippery public sidewalk. He alleged that this ice caused his ac- 
cident and that the city maintained a nuisance in allowing it to 
remain on the sidewalk.? The trial court overruled the city’s de- 
murrer to the complaint, and the city appealed. The supreme 
court held that a nuisance suit would not lie because the ice re- 
sulted from an activity in which the relationship of governor to 
governed existed. It ruled, however, that the three weeks immunity 
of the above statute did not apply to ice artificially created, and 
that plaintiff had stated a cause of action under the statute. 

The case again came to the supreme court on appeal from an 
order overruling defendant’s request for summary judgment. De- 
fendant contended that Laffey’s complaint was based on the negli- 





a. Wis.2d 111, 89 N.W.2d 801 (1958); 8 Wis.2d 467, 99 N W2d 743 (1959). 
blic sidewalk i is contemplated in the term “high yy 4 * under Wis. Stat. § 
81. 5 5 {195 959). McHugh v. Town of Minocqua, 102 Wis. 291, 78 


N.W. 478. (1899). 
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gence of the firemen in causing the ice, not the negligence of the 
city in allowing the ice to remain. Defendant argued that the fire- 
men were engaged in a governmental activity, even though they 
were not fighting fires,* and that the city was immune from tort ac- 
tions because a city has no liability for the negligent performance 
of a governmental activity unless a statute provides otherwise.* The 
court rejected this argument and said the case came under section 
81.15 because that statute makes no distinction between negligence 
of a city in causing an insufficiency of a sidewalk, and negligence 
in allowing such an insufficiency to exist. Thus, the order overrul- 
ing the demurrer was affirmed, and the case was remanded for 
consideration by the jury. 

Generally, except under a statute, a plaintiff may not sue a mu- 
nicipal corporation if the injury occured because of the city’s 
negligence in carrying out a governmental function.’ However, a 
great majority of jurisdictions recognize a common law right to 
recover for injuries resulting from defective highways.* A minority 
of states, on the other hand, hold that street maintenance is a gov- 
ernmental function and that sovereign immunity protects munici- 
palities from litigation arising from this activity.’ Nearly all of 
the latter group, however, have passed statutes, which bring them 
substantially in line with the majority view.* The most practical 
difference between common law liability and liability based on a 
statute is that plaintiffs have more difficulty recovering under the 
latter because of the strictness with which the courts have demand- 
ed compliance with the statutory conditions.° 

Wisconsin is one of those states which hold that sidewalk main- 
tenance is a governmental function.’ Therefore, because Wiscon- 
sin follows the “New England” or statutory approach," Laffey 

* Manske v. City of Milwaukee, 123 Wis. 172, 101 N.W. 377 (1904). 

*“The law is established by numerous decisions of this court that a municipal 
corporation ... is not liable for the negligence of its officers or servants when 
engaged in the performance of a governmental function . .. .” Erickson v. Village 
of West Salem, 205 Wis. 107, 109, 236 N.W. 579, 579 (1931). 

52 HARPER & JAMES, Torts § 29.7 (1956). 

* Ibid. 

* Ibid. 

® Comment, 39 YALE L. J. 550 (1930). 

* Supra note 5 at § 29.7. See also Hogan v. City of Beloit, 175 Wis. 199, 184 
N.W. 687 (1921). 

10 McChain v. City of Fond du Lac, 7 Wis.2d 286, 293, 96 N.W.2d 607, 612 ag 

419 McQuILLIN, Municipal Corporations § 54.06 (3d ed. 1950). Specifically, in 
Wisconsin, the right of a plaintiff to maintain an action against a municipality 
for injuries caused by a defect in a city street or sidewalk is purely statutory. See 
Hogan v. City of Beloit, supra note 9 at 202, 184 N.W. at 688. Contra, the basis 
of the common law liability has been excellently stated: “Where the duty to keep 


streets in repair is, in terms, enjoined upon the corporate authorities, and they 
are supplied with the means to perform it, there is little difficulty, we think, in 
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could not have recovered from the city under common law.’* Be- 
ing unable to recover for negligence at common law, and perhaps 
feeling that he could not strictly comply with the statutory re- 
quirements, Laffey based his suit on a nuisance theory.** The 
court, however, ruled that if a nuisance is created by either fire- 
men or sidewalk maintenance men when the relationship of gov- 
ernor to governed exists “the city is protected from liability . . . 
save only as the case falls within the limited waiver of such im- 
munity embodied in sec. 81.15 Stats.” 

In finding that section 81.15 was applicable whether or not the 
ice existed for three weeks, the court had to circumvent the words 
of the statute. It did so in the first appeal by distinguishing be- 
tween artificial and natural accumulations of ice and snow. It 
reasoned that the three weeks immunity was to give the municipal- 
ity an opportunity to discover and remove natural ice and snow 
before being held liable for failure to do so. The court did not 
feel that the legislature intended to provide a period of absolute 
immunity when the municipality itself created the icy condition. 

In finding section 81.15 applicable on the second appeal, the 
court impliedly overruled Cook v. City of Milwaukee, on which 
defendant primarily based his case. Defendant claimed the facts in 
Cook were practically synonymous with Laffey, and in Cook the 
city was not found liable for negligence in performing a govern- 
mental function. In Laffey, the court distinguished Cook because 
the present statute was not applied in the previous case. Thus, the 
court ruled that a case where liability is barred under common 
law cannot be used as precedent where liability is based on a 
statute. 





holding the corporation liable, on the general a of the law without an 
express statute declaring the liability, to a civil action by anyone specially injured 
by its — to discharge this specific duty. But where the duty to repair is not 
specifically enjoined, and action for damages caused by defective streets is not 
expressly given, still both the duty and the liability, if there be nothing in the 
charter or in legislation of the State to negative the inference, have often, and in 
our judgment properly, been deduced from intrinsic nature of the special powers 
conferred upon the corporation to open, grade, improve, and exclusively control 
public streets with their limits . . . .” 4 DILLON, MuNiciIpAL Corporations § 1710 
(5th ed. 191 1). 

#2“Tt has often been held that no action lies at common law against a town for 

sustained through the defect of the highway in such town.” Stillings v. 

Town of Thorp, 54 Wis. 528, 532, 11 N.W. 906, 907 Ses 

* Perhaps Laffey felt that he could not strictly comply with the governing 
statute. Faced with governmental immunity for negligence, plaintiffs often 
to distinguish between suits for nuisance and those for negligence while perform- 
ing a governmental function. Prosser feels the distinction is unsound. PRossER, 
Torts § 109 (2d ed. meg 

44 Wis.2d 111, 116, 89 N.W.2d 801, 803 (1958). 

24 Wis. 270 (1869), 27 Wis. 191 (1870). 
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The Laffey case also seems to ignore a distinction previously 
made between smooth and rough ice. Cook held that a municipality 
might be liable for accidents occuring on rough ice, but that there 
was no municipal liability for accidents happening on smooth ice. 
This distinction became so firmly entrenched in Wisconsin that 
the court has ruled as a matter of law that a municipality is not 
liable for “mere slipperiness.”** In order to recover prior to Laffey, 
the ice had to have been rough or uneven, and the test frequently 
applied was: “[T]he ice, in order to constitute a defect must, while 
adhering to the walk, assume a form which would be a structural 
defect if the walk itself were so constructed.”?" Even where the ice 
was rough, the court found liability when a plaintiff “tripped” 
but none when he merely “slipped.”** Two main reasons have been 
advanced for holding that municipalities should not be liable for 
injuries caused by smooth ice. They are the impracticality of keep- 
ing sidewalks entirely free of snow and ice, and the fact that where 
the walks are in a slippery condition as a result of climatic condi- 
tions, persons using them are put on notice of danger.’ Obviously, 
the logic which induced our courts to grant tort immunity to mu- 
nicipalities for smooth ice from natural causes does not preclude 
holding a municipal corporation liable for artificial accumulations 
whether smooth or not. 

Thus, even though Laffey alleged nothing more than that he 
“slipped and fell,” the court’s reasoning was logical when it ig- 
nored its former distinction®® and allowed the issue of negligence 
to go to the jury. Other decisions have pointed out that an action 
under section 81.15 is contemplated as negligence** and that a 
city has a positive duty to make its sidewalks reasonably safe.” 
Since the basis of liability is negligence, the only real importance 





18 Grossenbach v. City of Milwaukee, 65 Wis. 31, 26 N.W. 182 (1885) and others 
serve as examples; but perhaps the leading case on this point is Hyer v. City of 
Janesville, 101 Wis. 371, 376, 77 N.W. 729, 731 (1898), where it is stated: 
“If the fall were caused by the mere slippery condition of the walk it is conceded 
that there would be no right to recover for the injury received.” 

 Trobaugh v. City of Milwaukee, 265 Wis. 475, 485, 61 N.W.2d 866, 870 (1953). 

18 Campbell, Recent Development of the Law of Negligence in Wisconsin— 
Part II, 1956 Wis. L. Rev. 4, 20. 

* Annot., 13 A.L.R. 17, 24 (1921). 

* See, ¢.g., Mueller v. City of Milwaukee, 110 Wis. 623, 86 N.W. 162 (1901). 

1 “While the terms of the statute suggest absolute liability, it is established by 
decisions of this court that an action under the statute is in legal contemplation 
an action for negligence.” Hales v. City of Wauwatosa, 275 Wis. 445, » 82 
N.W.2d 301, 303 (1957). 

“A city is not bound to keep its streets or sidewalks at all times in a condition 
of absolute safety, but only reasonable safe.” Kawiecka v. City of Superior, 136 
Wis. 613, 616, 118 N.W. 192, 193 (1908). This is na, ~~ aaneaaal the law of the 
state. Contra, Burns v. Town of Elba, 32 Wis. 605 (1873). 
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between smooth and rough ice is that the latter is frequently a 
stronger indication of negligence.** The court wisely decided that 
the question in Laffey was not whether the ice was smooth or rough, 
but whether or not the city was negligent. 


The court's statement—that the legislature did not intend the 
three weeks immunity to apply where the municipality itself cre- 
ated the accumulation of ice—is a striking example of expansive 
statutory interpretation. The statute was enacted because there are 
situations involving falls on ice and snow that should result in 
municipal liability. Yet, the unfairness and impracticality of mak- 
ing municipalities liable for falls upon public sidewalks regardless 
of when they occur is obvious; hence, a three weeks immunity from 
liability was included in the statute. In establishing this limited 
immunity, the legislature probably considered only nonfeasence in 
clearing highways, not misfeasence in creating a danger.** Under 
this reasoning, the court’s circumvention of the three week im- 
munity seems justifiable.** 

The court’s expansion of municipal liability appears to be in 
accord with the modern trend of decreasing municipal immunity 
from tort actions.** The results of this expansion, however, are that 
a new right of recovery exists and the statute no longer properly 
reflects the law regarding municipal liability for sidewalks made 
defective by ice or snow. The court’s expansion of the statute to 
allow recovery appears to be more practical and equitable than 
referring the problem to the legislature for action.2* However, 
since Wisconsin bases municipal liability for failure to remove ice 
and snow on a statute, this statute should accurately represent the 
present status of the law. Amendment of section 81.15 to indicate 
that the three weeks immunity will be lost if the municipality 
causes the accumulation of ice or snow would bring it into accord 





* Note, 21 Minn. L. Rev. 703, 706 (1937). 

“Supra note 8; but see Annot., 32 A.L.R. 1293, 1305 (1924). 

* Other jurisdictions, too, have granted immunity to municipalities for failure 
to immediately remove snow and ice, but have been reluctant to extend this 
immunity to instances caused by the municipality itself. Annot., supra note 24 
at 1304. 

* Lloyd, Tort Liability of Municipalities for Defects in Streets and Sidewalks, 
7 Syracuse L. Rev. 206, 213 (1956). Contra, 19 McQumLLIN, MUNICIPAL CorPorRA- 
TIONS § 54.06 (3d ed. 1950). 

In contrast, two recent cases before the court received remarkably different 
treatment when no recovery could be granted under existing laws. In those cases, 
the court simply stated that if a remedy were to be fae , the legislature and 
not the court would have to grant it. Ross v. Ebert, 275 Wis. 523, 82 N.W.2d 315 
(1957) (denial of union membership becatse of race), and Yoeckel v. Samonig, 
272 Wis. 430, 75 N.W.2d 925 (1956) (invasion of the right of privacy). 
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with the majority view,* with the law as it is practiced in this 
state, and with sound public policy. 
Tuomas E. ANDERSON 





TORTS—ANIMALS—DOG BITES—LIABILITY OF OWNERS 
—In Nelson v. Hansen, the Wisconsin Supreme Court declared 
that the liability of a dog owner for injuries resulting from dog 
bites was based on negligence. This determination enabled the 
court to apply the comparative negligence statute? in an action in 
which plaintiff had been found contributorily negligent. Wiscon- 
sin has a statute concerning liability for injuries caused by dogs 
which provides: “The owner . . . of any dog which shall have in- 
jured ... any person . . . shall be liable to the person so injured 
. . . without proving . . . knowledge by him that his dog was mis- 
chievous . . .”* The Nelson case presented the court with the prob- 
lem of determining the exact effect of this statute upon actions for 
dog bite injuries. 

Defendant owned a dog which he allowed to run loose. Plaintiff, 
an eleven year old boy, was severely bitten by the dog when he 
attempted to remove the animal from a neighbor’s porch. The 
jury found plaintiff contributorily negligent. The trial court ruled 
that this contributory negligence was a complete defense to the 
action and denied plaintiff's request for a comparison of negli- 
gence. Plaintiff appealed. The supreme court reversed and re- 
manded for a new trial, holding that plaintiff was entitled to a 
comparison of negligence because the action was based upon negli- 
gence. 

In most jurisdictions, common law liability for injuries caused 
by an animal depends upon the temperament of the animal. If 
the animal is domesticated and peaceable, its owner is liable for 





*“The great weight of authority is [to the effect] that there is a distinction 
between the liability of a municipality when the condition of the sidewalk is due 
to artificial, rather than to natural, causes . . . .” City and County of Denver v. 
Dugdale, 127 Colo. 329, 334, 256 P.2d 898, 901 (1953). 

110 Wis.2d 107, 102 N.W.2d 251 (1960). 

* Wis. Stat. § 331.045 (1959) provides: 

“Contributory negligence shall not bar recovery in an action . . . to recover 
damages for negligence . . . if such negligence was not as great as the negli- 
gence of the person against whom recovery is sought, but any dam: al- 
lowed shall be diminished in the proportion to the amount of gence 
attributable to the person recovering.” 

* Wis. Stat., § 174.02 (1959). 
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its injurious acts only if the owner is proven causally negligent.‘ 
On the other hand, if the animal is vicious or dangerous, and the 
owner knows or should know this, the owner keeps the animal at 
his peril and is strictly liable® regardless of actual fault or negli- 
gence. Liability is based upon grounds of public policy and ne- 
cessity. Domesticated animals, such as a dog, are switched from the 
first category to the second if it is proven that the owner has 
scienter,> knowledge of the animal’s viciousness. However, until the 
dog displays certain dangerous propensities or actually bites some- 
one, this scienter is extremely difficult to prove. Consequently, it is 
often said that every dog is entitled to his “first bite”. Defenses are 
available to the owners of vicious animals or those switched into 
the vicious category. Assumption of risk’ and provocation® may 
be asserted, but most jurisdictions do not allow the defense of 
ordinary contributory negligence.° 

A minority of jurisdictions reject the domestic-vicious distinction 
in determining liability and base the owner’s liability on negli- 
gence in all animal cases.?° Thus, in these jurisdictions, the owner 
is not liable if he can prove that he has exercised reasonable care. 
These jurisdictions also allow the defense of contributory negli- 
gence.™* 

Because of the difficulty of proving scienter, many states have 
enacted statutes which eliminate the necessity of proving such 
knowledge to impose liability. Generally, these statutes impose 
strict liability,** and contributory negligence is held not to be a 
defense."* 


‘Dearth v. Baker, 22 Wis. 70 [*73] (1867); REsTATEMENT, Torts § 518 ert 
ok Slinger = Henneman, a ae (1875); May v. Tw 9 Adol. & E 
*101), 115 213 (1846); Prosser, Torts § 57 (2d ed. 1955). 

a past ernuenien Teme 509 (1985 ; 

* Bormann v. City of ilwaukee, 93 Wis. 522, 67 N.W. 924 (1896). 

* Dorman v. Carlson, 106 Conn. 200, 137 Atl. 749 (1927); Grummel v. Decker, 
294 Mich. 71, 292 N.W. 562 (1940). 

* PROSSER, op. cit. supra note 5, § 60. A few jurisdictions did, in these cases, 

ize a different kind of contributory negligence based upon the showing 

that the injured party himself knew of the viciousness of the animal and volun- 
tarily created the in = Muller v. McKesson, 73 N.Y. 195 (187 erm Annot., 
66, AL R.2d 916 (1 9. However, this defense does not seem t from the 
assumption of risk defense as we know it today. Muller v. McKesson, supra at 204. 

Fake v. Addicks, 45 Minn. 37, 47 N.W. 450 (1890); De Gray v. Murray, 69 
N.J.L. 458, 55 Atl. 237 (1903); Worthen v. Love, 60 Vt. 285, 14 Atl. 461 (1888). 

4 Hagerty v. Radle, 228 Minn. 487, 37 N.W.2d 819 (1949). 

4 Fia. STAT. ANN. lay (Supp. 1960); Minn. Stat. ANN. § 347.22 (1957); 
Nes. Rev. Stat. § 54-601 (1943); Onto Rev. Cope ANN. § 955.28 (1954). 

4 See, e.g., Lavalle v. hice 240 Minn. 360, 61 N.W.2d 228 (1953) and Hirsch- 
auer v. Davis, 163 Ohio St. 105, 126 N.E.2d 337 (1955). 

“See Annot., 142 A.L.R. 436 (1943) and Annot., 1 A.L.R. 1113 (1919); f- 
Annot., 66 A.L.R.2d 916 (1959). See also Vandercar v. David, 96 So. 2d 227 (Fla. 
bits. Ct. App. 1957) (contributory negligence possible if injury not ca by 
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Which common law theory Wisconsin followed is not clear. 
Early cases indicate two separate causes of action—one based on 
negligence—the other based on scienter.15 This was the vicious- 
domestic distinction, and it seems that Wisconsin first followed the 
majority view. However, in a later decision, Meibus v. Dodge,’ 
which involved a vicious dog, the court cited with approval lan- 
guage from the “at his peril” jurisdictions, but also used “duty” 
and “obligation” language, expressions typically found in deci- 
sions of courts following the minority view. 

After the passage of the dog bite statute, Wisconsin decisions 
seemed to take two directions. One line of cases, stated that this 
statute does not impose an absolute or strict liability.17 The other 
line, however, indicated that the degree of care exercised by the 
owner was immaterial, i.e., the action was based on strict liability.’* 
However, contrary to the general rule in strict liability actions, 
this latter line of cases indicated that contributory negligence may 
be a defense.?® 

In the Nelson case the supreme court was faced with the prob- 
lem of resolving these opposing lines of precedent. In addition, 
the court was faced with the general legislative policy that plain- 
tiff’s recovery should be reduced by the amount of his fault. The 
court concluded that the dog bite statute did not eliminate the 
cause of action based on negligence. The statute was construed to 
have merely removed the necessity of pleading and proving scienter. 
Furthermore, the cases which indicated that the action was based 
on strict liability were disapproved. Therefore contributory negli- 
gence was held to be a defense to actions based on negligence, and 
plaintiff was entitled to a comparison of negligence. 

The court further held that there were two methods of proceed- 
ing in dog bite cases. Plaintiff could sue under section 174.02 in 
which case he would not have to allege or prove any negligence. 
But if defendant alleged and proved contributory negligence by 
plaintiff, the first cause of action would be eliminated. Plaintiff 
would then be allowed to amend his complaint and base his action 
upon negligence.?° If negligence were shown, plaintiff's recovery 





% Slinger v. Henneman, supra note 5; Kertschacke v. Ludwig, 28 Wis. 430 
(1871); v. Baker, supra note 4. 

1° 38 Wis. 300 (1875). 

” Harris v. Hoyt, 161 Wis. 498, 154 N.W. 842 (1915); Legault v. Malacker, 156 
Wis. 507, 145 N.W. 1081, (1914). 

%* Tatreau v. Buecher, 256 Wis. 252, 40 N.W.2d 509 (1949); Janssen v. Voss, 
189 Wis. 222, 207 N.W. 279 (1926). 

” Schraeder v. Koopman, 190 Wis. 459, 209 N.W. 714 (1926). 

“When a prima facie case is alleged under sec. 174.02, Stats., and the de- 
fendant wishes to rely on contributory negligence . . . plaintiff should have the 
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would be subject to a comparison of negligence. 

The result of the Nelson case does not solve the dilemma of the 
earlier Wisconsin cases satisfactorily. Under the decision, situations 
may arise where a plaintiff cannot recover for a dog bite. For ex- 
ample, a defendant may be able to prove that the plaintiff was 
slightly negligent, but the plaintiff may not be able to prove any 
negligence on the part of the defendant. Under the Nelson de- 
cision, plaintiff is barred from recovery because he would be more 
negligent than the defendant. Were he not so slightly negligent, 
he could recover his full damages, since he would not have to prove 
defendant's negligence. 

The decision also seems to be contrary to the apparent purpose 
of the statute. In the common law cases in which the proof of 
scienter was required, failure to prove scienter absolved the owner 
from liability. Presumably the statute was enacted to enable in- 
jured parties to recover from owners who were previously not 
liable.** In other words, the intent of the statute is to expand the 
scope of the action to include all owners of vicious animals, there- 
by eliminating the “first bite” situation. Now certain plaintiffs 
may have a more difficult burden than they had at common law. 
If plaintiff is contributorily negligent, he must prove defendant's 
negligence. This proof would be very difficult if he did not show 
that the defendant knew or should have known of the unreason- 
able risk that existed. Consequently, this plaintiff will want to 
prove scienter if he possibly can. However, instead of scienter be- 
ing the main factor to full recovery, it is now only one element 
that a jury considers in determining negligence. The amount of 
recovery is still subject to the comparison by the jury. Nevertheless, 
the supreme court’s ruling that the comparative negligence statute 
applies in such cases is not an unjust result. One sense of justice 
and fair play is not offended when the injured person’s fault re- 
duces the amount of his recovery. 

The creation of alternative procedures does not seem consistent 
with the idea that the dog bite action is based on negligence. The 
court’s decision indicates that the action has always been based on 
negligence and that the statute merely pertained to pleading this 
negligence action. However, if this were so, the court, in looking 
through form to substance, should have remanded the case for a 
new trial only on the comparison issue and should not:have dis- 
cussed additional pleading burdens. The requirement for different 


oP, rtunity ... to al ligence on the part of the defendant. . . .” Nelson 
ansen, supra note I, at 121, 102 N.W.2d-at 258. ° 
® Koetting v. Conroy, 223 Wis. 550, 555, 270 N.W. 625, 627 (1938); 
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pleadings when proceeding under the statute or on the basis of 
negligence seems to indicate that the basis of the action under the 
statute is different from negligence. With the Nelson decision, 
Wisconsin’s position is somewhere in between that of the majority 
and minority common law positions. The action under the statute 
is similar to strict liability, but the defense of contributory negli- 
gence eliminates this cause of action, leaving only negligence as 
the basis for liability. 

In view of the possible situations which may result from the 
Nelson decision, the court should reconsider its position. The his- 
tory of actions for dog bite injuries has shown that the owner of a 
dog should not be permitted to avoid liability by showing that he 
exercised reasonable care. The mere fact that he keeps a vicious 
animal which has caused injuries should be sufficient to render 
him liable.?? In other words, if a person chooses to own or keep 
an animal, which by its nature can cause serious harm, he im- 
pliedly chooses to be fully responsible for its actions. 

To prevent owners of dogs from avoiding liability under the 
Nelson decision, the court should expressly declare that this “mere 
keeping” of such animals conclusively establishes negligence of the 
owners. Although this expression would more accurately fit a strict 
liability theory, it would nevertheless implement this decision and 
alleviate some of the difficulties discussed earlier. 

Alternatively, the court could interpret our dog bite statute so 
that it establishes a standard of care, the violation of which would 
be negligence per se.** This would satisfactorily solve the dilemma 
and clearly establish Wisconsin’s position on dog bite actions. 


Larry L. NAMEROFF 





ASSUMPTION OF RISK—PROPOSED MODIFICATION TO 
CONSOLIDATE INTO CONTRIBUTORY NEGLIGENCE— 
Dissatisfaction with the Wisconsin assumption of risk doctrine as 
applied to automobile host-guest cases was expressed by five jus- 
tices in concurring opinions to Baird v. Cornelius. It was pro- 
posed that conduct which is being treated as assumption of risk 





* HARPER & JAMES, Torts § 14.11 (1956). 
* Cf., Lavalle v. <—eP supra note 13, wherein such construction was denied. 
112 Wis.2d 284, 107 N.W.2d 278 (1961). 
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might better be considered contributory negligence under the com- 
parative negligence statute. This note will discuss the procedural 
problems which might arise if the change is made. Consideration 
of the desirability of the change as well as the propriety of making 
the change judicially rather than legislatively is deferred to other 
discussions.” 

Under the current law, a guest who is found to have assumed 
the risk of the host’s negligence which has caused a collision may 
not recover from the host in an action based upon that negligence.* 
If the collision involved another vehicle, however, assumption of 
risk of the host’s negligence would not bar the guest’s recovery 
from the negligent second driver.t The doctrine further bars an 
action by the driver of the second vehicle, who is liable to the 
guest, for contribution from the host, since there is no common 
liability upon which that action can be maintained.® 


Area Affected 


Assumption of risk has found only limited acceptance by the 
Wisconsin court. The principal requirement for application of 
the doctrine is the existence of a “consensual relationship” between 
the parties.© The court has thus limited assumption of risk to 
automobile host-guest and employer-employee situations. Since 
assumption of risk is no defense to an action for injuries arising 
out of the course of employment under the Workmen’s Compensa- 
tion statutes,’ the change is largely confined to host-guest cases. 

Even within the host-guest area there are situations which will 
be unaffected by the change. One such situation is the assumption 
of risk of injury caused by the condition of the vehicle or lack of 
skill and judgment of the driver.* Since this type of assumption of 





* E.g., Comment, 1960 Wis. L. Rev. 460; paper by Judge William E. Gramling, 
for the annual meeting of the Board of Circuit Judges, Jan. 1961. 

*Severson v. Hauck, 11 Wis.2d 192, 105 N.W.2d 369 (1960); Knipfer v. Shaw, 
210 Wis. 617, 246 N.W. 328 (1933). However, if the host is found negligent in 
several respects, assumption of less than all of the risks by the guest will not 
be a complete bar to his recovery. Sprague v. Hauck, 3 Wis.2d 616, 89 N.W.2d 
226 (1958); Bronk v. Mijal, 275 Wis. 194, 81 N.W.2d 481 (1957). 

a _ e.g., Walker v. Kroger Grocery & Baking Co., 214 Wis. 519, 252 N.W. 721 
(1984). 

*Shrofe v. Rural Mut. Cas. Ins. Co., 258 Wis. 128, 45 N.W.2d 76 (1950); 
Farmers Mut. Auto. Ins. Co. v. Milwaukee Auto Ins. Co., 8 Wis.2d 512, 99 
N.W.2d 746 (1959). 

* Baird v. Cornelius, 12 Wis.2d 284, 300, 107 N.W.2d 278, 286 (1961); Com- 
ment, 1960 Wis. L. Rev. 460, 468. 

* Wis, Stat. ch. 102 (1959). 

*Heagney v. Sellen, 272 Wis. 107, 113, 74 N.W.2d 745, 748 (1956). See also 
Severson v. Hauck, 11 Wis.2d 192, 105 N:W.2d 369 (1960); Dostal v. St. Paul- 
Mercury Ins. Co., 4 Wis.2d 1, 89 N.W.2d 545 (1958); Haugen v. Wittkopf, 242 
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risk is based on policy rather than conduct or consent of the guest,® 
the concurring opinion in the Baird case stated that it “does not 
equate contributory negligence, and, therefore, is outside the opera- 
tion of the comparative negligence statute.”!° 

Another type of assumption of risk is already treated as con- 
tributory negligence by the Wisconsin court. When “the plaintiff 
[is] aware of the risk and [is] unreasonable in encountering it, i.c., 
entering or remaining in a dangerous place or situation,” his acts 
presently constitute contributory negligence rather than assumption 
of risk.1* An example of such a situation is furnished by Giemza 
v. Allied Amer. Mut. Fire Ins. Co.* where the plaintiff entered a 
car which he knew was about to engage in a race on a public high- 
way. 

The area primarily affected by the proposed change is therefore 
narrowed to host-guest cases in which the guest disregards his own 
safety through acquiescence in the host's negligence.’ 


Procedural Problems 


In a single car accident when the guest sues the host under the 
present law the jury is asked whether the guest has assumed the 
risk of the host’s causal negligence.'* Under the proposed change, 
the jury instead would be asked, as an additional part of the stand- 
ard negligence question,’® whether the guest, in view of all the 
surrounding circumstances, was negligent in creating an unreason- 
able risk of injury to himself. Therefore, the cause question must 
inquire whether the guest’s negligence caused his injury rather than 





Wis. 276, 7 N.W.2d 886 (1953); O’Shea v. Lavoy, 175 Wis. 456, 185 N.W. 525 

1921). 

( ° Compbell, Host-Guest Rules in Wisconsin, 1943 Wis. L. Rev. 180. 

1° Baird v. Cornelius, supra note 6, at 302, 107 N.W.2d at 288. 

™ Giemza v. Allied Am. Mut. Fire Ins. Co., 10 Wis.2d 555, 563, 103 N.W.2d 
538, 542 (1960) [Emphasis added.] 

2 It could logically be argued, then, that only the guest who was “reasonable” 
in encountering a risk is thus held to have assumed the risk. On its face, this 
statement of current law might lead one to conclude that the effect of consoli- 
dating assumption of risk into contributory negligence would be to free from 
negligence as a matter of law guests who were reasonable in encountering risks. 
Since this obviously is not the result intended by the concurring justices, it is 
safe to presume that the word “unreasonable” used in connection with an 
assumption of risk is not the obverse of the word “reasonable” used in setting 
the ordinary negligence standard. 

7310 Wis.2d 555, 103 N.W.2d 538 (1960). 

“4 Baird v. Cornelius, supra note 6. 

% Schinke v. Hartford Acc. & Indem. Co., 10 Wis.2d 251, 103 N.W.2d 73 (1960). 

1% Baird v. Cornelius, supra note 6, at 298, 107 N.W.2d at 285, lists one possi- 
bility: “Just before the collision in question was the plaintiff . . . negligent in 
any of the following respects: (a) With respect to lookout? (b) Did he willingly 
expose himself to the risk of injury by entering and riding in the . . . auto- 
mobile?” 
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the accident.** When the cause question is thus phrased in terms 
of injury it includes all elements of the guest's own negligence: 
that negligence which has created an unreasonable risk of harm to 
himself as well as the more active negligence which has caused the 
accident. The cause question for the host* and the comparison 
question should also be concerned with the guest’s injury. 

If the host counterclaims that the guest’s negligence has caused 
the accident, then the questions outlined above are not sufficient.” 
The questions are deficient because the guest’s negligence in creat- 
ing an unreasonable risk of injury to himself has not caused the 
accident. Therefore, this part of his negligence cannot be compared 
with the negligence of the host which has caused the accident. It 
would then seem necessary for the jury to answer two comparison 
questions. One would compare the negligence which caused the 
guest’s injury to determine whether and how much the guest should 
recover. The other question would compare only that part of the 
guest’s negligence which caused the accident with the host’s negli- 
gence to determine the host’s recovery, if any.?° 

Assuming that the jury is asked two comparison questions, a new 
inconsistent verdict problem is presented. If the jury finds the 
guest causally negligent (a) in creating an unreasonable risk of 
harm to himself, and (b) in causing the accident, then the guest's 
share of the total negligence which has caused the accident must be 
less than his share of the negligence which has caused his own 
injury. This result is necessary because the guest’s negligence in 
creating an unreasonable risk of harm to himself includes his negli- 
gence which has caused the accident. Accordingly, any other rela- 
tionship between the answers to the two comparison questions 
would indicate an inconsistency. 

The problems raised by a single car accident are compounded 
by the entry of another vehicle into the collision. In the ordinary 
case the guest, G, sues both his host, H, and the driver of the other 
vehicle, OD; and the defendant drivers, H and OD, cross complain 
for their own damages and contribution. Under the current law, 
the jury is asked the standard questions: negligence, cause of ac- 





™ Scory v. LaFave, 215 Wis. 21, 37, 254 N.W.,643, 650 (1934). 

*The designations of the host’s negligence which has caused the guest's 
injury and the host's negligence which has caused the accident refer to the same 
conduct. 
likely, the oe Butt., April 1961, ee Although this counterclaim is un~ 

F P it raises are typical .of those presented by suits resulti 
= vr gees vehicle collisions. soe 
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cident, and comparison for H, G, and OD. The jury is also asked 
whether G has assumed the risk of H’s causal negligence.** 

Under the proposed change, the jury would be asked whether 
G's negligence caused his injury, and whether the negligence of H 
and OD caused the accident.*? A comparison question which appor- 
tions all the causal negligence attributable to H, G, and OD is 
useful only in determining G’s rights against H and OD. Since 
the negligence of H and OD which has caused the collision has 
also caused G’s injury, it is properly comparable with G’s own 
passive negligence in creating an unreasonable risk of harm to 
himself. The guest will recover damages, reduced by his share of 
the causal negligence, from the defendant or defendants whose 
negligence is greater than his own. 

However, when the rights of H and OD are to be determined on 
their crossclaims, only the negligence which has caused the colli- 
sion is relevant. The passive element of G’s negligence, having no 
effect on either vehicle, cannot be considered in the comparison 
question which determines the rights of the drivers on their cross- 
claims. It would therefore be necessary for the jury to make a sec- 
ond comparison which excludes that part of G’s negligence which 
has created an unreasonable risk of injury to himself. 

The exclusion of this part of G’s negligence from the second 
comparison question, dealing with the cause of the collision only, 
creates another inconsistent verdict problem. The shares of negli- 
gence attributable to H and OD must be greater in the second ques- 
tion than in the first, since the effect of eliminating a part of G's 
negligence from the second question is to increase the share of 
negligence which has to be divided between H and OD. If the 
second comparison question does not yield greater shares of negli- 
gence for both H and OD, then the answer indicates an inconsis- 
tent verdict. Even if the comparisons in this respect are consistent, 
it is possible that the jury will distribute the increment dispropor- 
tionately between H and OD. It would be desirable for the 
supreme court to initially determine whether the distribution 
must be proportionate. The inconsistent verdict problem raised 
here could be avoided if the court were to require a proportionate 
distribution. The comparison could be accomplished with a single 
question which would ask for: (a) G’s passive negligence in creating 
an unreasonable risk of harm to himself; (b) G’s negligence in 
causing the collision; (c) H’s negligence in causing the collision; 





“ Baird v. Cornelius, supra note 6. 
* See Scory v. LaFave, supra note 17. 
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and (d) OD’s negligence in causing the collision. The trial judge 
would use all these percentages to determine G's rights against H 
and OD. By distributing the percentage attributable to G’s passive 
negligence proportionately among H, OD, and G the judge could 
accomplish the proper allocation for the determination of the 
crossclaims of H and OD. 

Although the problems discussed here are complex, they consti- 
tute only a small part of the case to be decided by the Wisconsin 
court. If assumption of risk is to be treated as contributory negli- 
gence, the court would be well advised to indicate the procedure 
which will be consistent with the policy motivating the change. 


WituraM E. HERTEL 
RicHarp D. SILBERMAN 





LABOR LAW — THE KOHLER STRIKE — UNILATERAL 
WAGE INCREASE AS A REFUSAL TO BARGAIN AND EVI- 
DENCE OF BAD FAITH BARGAINING—The strike by local 
833 of the United Automobile Workers of America against the 
Kohler Company of Kohler, Wisconsin, was one of the longest on 
record, and was attended by violence and bitterness. The strike 
split the people of Kohler and the surrounding area into two 
camps, provoked nation-wide attention, and was the subject of a 
congressional inquiry. Recently the National Labor Relations 
Board handed down its major decision on the strike.1 The Board’s 
principal finding was that the Kohler Company had committed an 
unfair labor practice by granting non-striking employees a three 
cent per hour wage increase on terms not offered to the union. By 
this unilateral action the company had failed to bargain in good 
faith and thus had violated section 8 (a) (5) of the National Labor 
Relations Act.? Because of this violation the company was ordered 
to reinstate many strikers that it would not otherwise have been 
required to reinstate. After this decision, the U.A.W. officially 
called off the six year old strike and told its members to apply for 
reinstatement. The case is still not completely settled, however, 





* Kohler Co., 128 N.L.R.B. no. 122, 46 L.R.R.M. 1389 (1960). 
*61 Stat. 141 (1947), 29 U.S.C. sec. 158 (a) (5) 1958 reads as follows: 
(a) It shall be an unfair labor practice for an employer— 


(5) to refuse to bargain collectively with the representatives of his 
employees, subject to the provisions of section 159 (a) of this title. 
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since both sides have petitioned the courts to review the Board's 
findings, and the union has alleged that the company has not 
obeyed the Board’s order.* 

Prior to 1952, the Kohler employees were represented by the 
Kohler Workers’ Association. In 1952, after a long organizational 
campaign, the Kohler Workers’ Association affiliated with the 
United Automobile Workers.‘ Following this, the U.A.W. local 
negotiated a contract that was to end on March 1, 1954. On Feb- 
ruary 2, 1954, the company and the union started negotiations on 
a new contract to replace this first one. On February 15, the com- 
pany offered the union a contract which contained a more limited 
arbitration clause and other provisions which differed from the 
1953 contract, particularly in the area of seniority. The company 
later offered to extend the 1953 contract for one year without a 
wage increase or, alternatively, to grant a three cent general wage 
increase if the union accepted the company’s proposal of February 
15th. During the course of negotiations, the company stated that 
it would continue past practices and would operate along the lines 
of the old contract if a new contract was not in existence when the 
old contract expired.’ After negotiating for a month after the old 
contract expired, the union called a strike. About June 1, 1954, 
without notice to the union, the company granted the non-strikers 
a three cent wage increase and continued to observe the major 
provisions of the old contract. The company did not offer the 
union the opportunity to continue the old contract with a three 
cent wage increase. Because of this, and other company actions, 
the union filed unfair labor practice charges against the company 
with the National Labor Relations Board. 

The Board’s determination that the company bargained in bad 
faith was based on its finding that the company granted a unilateral 
wage increase of three cents an hour on June 1, 1954." Other factors 





*The union has recently complained that the company has not obeyed the 
Board’s order as to reinstatement. 

“Kohler Co., 108 N.L.R.B. 207 (1954), enforced 220 F.2d 3 (7th Cir. 1955). 
During the organizational campaign the Kohler Company was found to have 
violated section 8 (a)(1) of the Act by threatening some of its employees with 
loss of their jobs, tenure or other economic a if the U.A.W.’s organiza- 
tional campaign was successful or if they joined the U.A.W. 

5 The company also made a statement to this effect in the company newspaper 
after the old contract had expired. 

* Kohler Co., supra note 1, at 21. 

™The Board also found that the company granted a five cent unilateral in- 
crease on August 5, 1955. Board member Rodgers viewed the evidence as show- 
ing that a wage impasse was reached by the parties prior to the five cent per 
hour increase put into effect August 5, and in view of the im , Which the 
other members of the Board did not believe existed, he felt wage increase 
was lawful. Kohler Co., supra note 1, at 34. 
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were cited by the Board to support the finding that the company 
did not bargain in good faith. These factors were the company’s 
failure to furnish certain information requested by the union and 
needed by it to carry on negotiations;* its discharge of striking 
temporary shell department employees and the transfer of non- 
striking shell department employees to other departments without 
prior negotiation or consultation with the Union;* and its viola- 
tion of section 8 (a) (1) by éngaging in unlawful surveillance.*° The 
Board also found that the company violated section 8(a)(1) by 
soliciting a striking employee to return to work," and by evicting 
ten striking employees from company owned dwellings.’ 

On the basis of its findings, the Board ordered the company to 
offer reinstatement to all striking employees who had not been 
permanently replaced prior to June 1, 1954, except for 77 strikers 
guilty of strike misconduct.1* The Board found that these 77 were 


*In October of 1953, the union requested average incentive earnings data for 
all incentive operations of the plant, The company pointed out that it would 
be a tremendous task to compile the figures, but agreed to do it. On January 
20, 1954, the union asked that the earnings of each division be given it as they 
were completed. On February 2, the union renewed its request for the figures, 
particularly those of the enamelware division. The union repeated its request 
on several occasions. On August 8, the enamelware figures were given to the 
union. They were dated June 14, 1954. The Board found that the company’s 
delay prior to June 14 could be explained by the fact that there was no apparent 
urgency for the figures, but that the company’s excuse for the delay beyond 
June 14 could not be accepted. The also found that on August 13, the 
company further violated sections 8(a)(1) and (5) by failing to furnish the 
remainder of the average incentive earnings figures requested on January 20, 
1954. The figures were needed by the union to enable it to establish a plan to 
resolve any existing wage inequities. Kohler Co., supra note 1, at 11-14. 

* The Board determined that the company violated sections 8(a) (1) and (5) 
by discharging striking temporary shell department employees for the sole 
reason that they were on strike, and by later failing to offer them reinstatement 
on the same basis as non-striking shell department employees. Kohler Co., supra 
note 1, at 29. 

**The company paid for detective sey concerning the beliefs, sentiments 
and attitudes among the strikers themselves on the issues involved in the strike, 
as to whether the strike was broken or lost, and on the likelihood that the union 
was ready to settle for less than it currently indicated. The detectives investi- 
gated the private lives of union officials and kept records of their activities. 
They also investigated and made rts on Albert Gore, the representative of 
the General Counsel of the N.L.R.B. The Board determined that the surveil- 
lance of Gore did not warrant prosecution under section 12 of the Act, but that 
such action was to be condemned. Kohler Co., supra note 1, at 49-51. 

* A company foreman tried to convince Alois Forester, a color pigment mixer, 
to return to work. The foreman told him that he could choose his own hours 
and days of work, a privilege not afforded him before the strike. Kohler Co., 
supra note 1, at 35-37. 

Eight evicted me lived in the company owned American Club and two 
lived in company owned houses. Kohler Co., supra note 1, at 40-41. 

“The Board also ordered the company to reinstate the 53 striking shell 
department employees, to offer the evicted tenants immediate occupancy of 
their former or equivalent facilities and to make them whole for any losses that 
they may have suffered because of the eviction, arid to cease and desist from 
infringing in any manner upon the rights guaranteed in section 7 of the Act. 
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discharged, not because of their union activities, as alleged by the 
union, but for participation in the “unprotected” activities of mass 
picketing,“ home demonstrations, and employment office pick- 
eting.** 

The holding that the granting of a unilateral wage increase 
constitutes an unfair labor practice is not new. In May Department 
Stores Co. v. NLRB™ the Supreme Court held that by seeking 
authority from the National War Labor Board to increase wages 
without first presenting the increase to the union for negotiation 
or approval, the company was guilty of bad faith bargaining. That 
case was followed four years later by NLRB v. Crompton-Highland 
Mills, Inc.® where the company granted its employees raises of 
approximately two to six cents per hour without consulting the 
union or offering it an opportunity to negotiate on the increase 
after the union rejected a company offer of a one to one-and-a-half 
cents per hour increase. The Supreme Court held that the grant- 
ing of a wage increase by the company without offering it to the 
union was manifestly inconsistent with the principles of collective 
bargaining and was a violation of section 8 (a) (5) of the Act. The 
Court distinguished the situation where a company grants an 





Kohler Co., supra note 1, at 63-66. 


“NLRB v. Clearfield Cheese Co., 213 F.2d 70 (3rd Cir. 1954); Wilson & Co. 
v. NLRB, 120 F.2d 913 (7th Cir. 1941). From April 5, 1954, until May 28, 1954, 
the plant was shut down by mass picketing. non-strikers approached the 
picket line, the pickets would engage in “belly to back” picketing to block 
access to the plant. The union during this iod maintained a “pass” system 
under which persons desirous of entering Kohler Company facilities - were re- 
quired to procure passes from the union’s strike headquarters. Kohler Co., supra 
note 1, at 54-55. 


%*In NLRB v. Thayer Co., 213 F.2d 748 (Ist Cir. 1954), the court held that 
home demonstrations that were coercive in nature and lated to instill fear 
in non-strikers were unprotected activities. 


During the Kohler strike a series of demonstrations occurred at the homes 
of non-strikers. At first they were small neighborhood name-calling affairs, but 
later the demonstrations into mob proportions, with as many as 400 or 
more persons assembled. Kohler Co., supra note 1, at 59-60. 

Strikers picketed the com "s employment office and at times ted 
job applicants from entering The Mice. Kohler Co., supra note 1, at el. 

The Board rejected the union’s claim that the company had waived the right 
to discharge the 77 strikers by reinstating some other workers who were known 
to have participated in similar activities, Kohler Co., supra note 1, at 57-58. 
In NLRB v. Fansteel Metallurgical Corp., 300 U.S. 240 (1939), the Supreme 
Court ruled that when a striker participates in an unprotected act, he loses his 
status as an employee, so the company is simply exercising its normal right to 
select its employees when it reinstates only part of the strikers guilty of mis- 
conduct. 


396 US. 376 (1945). 
8 337 US. 217 (1949). 
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increase to its employees after the same offer has been made to the 
union and an impasse is reached.* Where an impasse is reached so 
that there is a suspension of negotiations concerning wages, the 
company may unilaterally grant the increase offered to the union.*° 

The doctrine that the granting of a unilateral increase consti- 
tutes a refusal to bargain and may evidence bad faith is well 
founded. The rationale of the doctrine is that such action dis- 
parages the collective bargaining process, interferes with the em- 
ployees’ right of self organization, and weakens the union by under- 
mining its bargaining position.*! A unilateral increase interferes 
with the employees’ right of self organization by attempting to 
show employees that they do not need a collective bargaining 
agent.** Good faith compliance with the National Labor Relations 
Act presupposes that an employer will not alter existing conditions 
of employment without first consulting the employees’ bargaining 
representative and grant it an opportunity to negotiate on any 
proposed change.** Section 8(a)(5), making it an unfair labor 
practice for an employer to refuse to bargain collectively, was 
included in the National Labor Relations Act to assure that the 
Act would require an employer to recognize a union selected by 
his employees as their representative.** If a company were allowed 
to bypass the union by unilateral action, this purpose would be 
defeated. A unilateral increase undermines the union's position 
by depriving it of credit for the gain, by arousing sentiment in the 
employees to accept the wage increase and forego other demands 
the union may be fighting for, and by precluding the union from 
making compromises involving the wage issue which might lead 
to settlement of the strike. 

The Kohler Company contended that its action of granting the 
three cent increase was not a disparagement of the collective bar- 
gaining process or of the union. The company asserted that its 





Id. at 224. 
*° NLRB v. Andrew J Co., 175 F.2d 130 (9th Cir. 1949). In Davis Furni- 
ture Co., 100 N.L.R.B. 1016, my (1952) the Board said: 
“Faced with an impasse in bargaining, the employer still retains control of 
those terms of employment. . . . He is free to continue the existing terms 
without este contract or, indeed, unilaterally to institute any previously 
changes in these terms.” 
a Boer Th The Duty to Bargain in Good Faith, 71 Harv. L. Rev. 1401, 1423-4 


y Dep’t Stores v. NLRB, 326 US. redo A rey 217 (1949); 
= NLRB v. Crom rie Mills, Ma 
Stores Co. v. NLRE, 326 S. 376 (1945); Armstrong Cork ge } NLRB, Al 
F.2d 843 (5th Cir. 1954). 
Pee v. Insurance Agent's Int'l Union, A.F.L.-C,1.0., 361 US. 477, 483 
(al 
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action was similar to that in NLRB v. Bradley Washfountain Co.*® 
where the company’s action of granting unilateral increases was 
held to be lawful even though wage rates were an issue in bar- 
gaining and no impasse had been reached. The Board denied that 
the two cases were similar. It pointed out that the company in 
Bradley Washfountain negotiated with the union and offered to it 
the identical increases later put into effect; and that the company 
granted the increases as an allowance of the union’s demands and 
gave the union credit for the gain. However, the Kohler Company 
did not offer the union a three cent wage increase plus the terms 
of the 1953 contract before granting the increase, and refused to 
do so afterwards. 

The Kohler Company also contended that it had a right to put 
the increase into effect as a means of keeping its business operating. 
The Board denied the argument, pointing out that in the cases 
relied upon by Kohler, the companies had made the same offer,?¢ 
or what the courts considered a better offer,?* to the union first. 
The Kohler Company did not do so. The Board also found that 
the “necessity” claim set forth by the company was done as an 
afterthought.?* 

The refusal of the Board to recognize a plea of “necessity” to 
justify a unilateral increase has merit. A strike tests the economic 
strength of both sides, and while a company is allowed to hire 
workers to replace employees participating in an economic strike 





192 F.2d 144 (7th Cir. 1951). While the Court in Bradley Washfountain 
held that the company’s granting of the unilateral wage increases, after offering 
the increases to the union, was not a refusal to bargain, upon close examination 
there appears to be a problem that the court did not consider. The union asked 
for a sixteen cent wage increase plus other benefits. The company offered the 
union ten cents, and when the offer was rejected it put the increase into effect. 
Later the company offered the union an additional five cent raise which was 
rejected by the union and put into effect by the company. The company by its 
series of offers and unilateral increases reduced the differential between the 
parties’ positions on the wage issue to one cent. By granting the unilateral 
increase, the at may have deprived the union of one of its bargaining 
weapons, the strike. A union may have difficulty in getting its members to 
strike where only a one cent wage increase is involved, even though the union 
be fighting for other benefits. 

* Celanese Corp. of America, 95 N.L.R.B. 664 (1951); Times Publishing Co., 
72 N.L.R.B. 676 (1949). 

* Pacific Gamble Robinson Co. v. NLRB, 186 F.2d 106 (6th Cir. 1950). 

* The Board likened the situation to that in Olin Ma nm Chem. -. v. 
NLRB, 282 F.2d 158 (4th Cir. 1956), aff'd per curiam, 352 U.S. 1021 (1957). 
There, the company, after the strike was over, changed its seniority policies to 
give preference to non-strikers and lacements. The company made no 
promise to the workers hired during strike that their tenure would be 
permanent or that they would get seniority over workers out on strike. It 
claimed, as justification for its action, that it was necessary to grant the “super- 
seniority” in order to get replacements to come to work. 
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in an effort to carry on business,?* it should not be allowed to 
obtain replacements by offering them terms not offered to the 
union. If a company cannot obtain workers upon terms rejected 
by the union, then the company should not be allowed to alleviate 
this pressure by bypassing the union and the collective bargaining 
process. 

In the Kohler decision, it appears that the Board considered the 
unilateral wage as a per se violation of section 8 (a) (5). The prior 
cases are not clear on whether this is the proper approach. The 
issue is whether a unilaterai increase constitutes a violation of 
section 8 (a) (5) per se, or whether it is just evidence to be used to 
ascertain the party’s state of mind from the totality of its conduct. 
Early decisions, such as NLRB v. Crompton-Highland Mills, Inc.,°° 
appeared to recognize a per se rule, but Justice Frankfurter, in a 
concurring opinion in NLRB v. Insurance Agent’s International 
Union, A.F.L-C.I.0.° expressed the view that a decision of bad 
faith bargaining or refusal to bargain should not be based on a 
single intent, but should be determined by consideration of all 
the factors relating to the state of mind with which the party 
entered into or participated in the bargaining process.** It should 
be noted that the Insurance Agent’s case involved a work slow 
down by union members which the Supreme Court held did not 
constitute a refusal to bargain in good faith. Justice Frankfurter 
argued that the case should have been remanded to the Board and 
that the Board should have been allowed to determine, in light of 
the total record, whether the union had bargained in good faith 
even though the slow down by itself was not a refusal to bargain. 
Perhaps a distinction can be made in such cases between acts from 
which the Court must consider the party’s state of mind to deter- 
mine if their purpose was to get a settlement or to discourage nego- 
tiations, and acts which by their very nature deny the other party 
the opportunity to bargain.** A unilateral wage increase is a denial 

® NLRB v. Mackay Radio & Tel. Co., 304 US. 333 (1988). 


* Supra, note 18. 
"= $61 US. 477 (1959). 
cu ae Frankfurter said in NLRB v. Insurance Agent’s Int'l Union, A.F.L.- 
supra, note 24, at 509, regarding application of the per se rules to uni- 
lateral wage increases: 
“The Crompton-Highland decision rested not on an approval of a per se 
rule that unila changes of the conditions of employment by an em- 
during bargaining constitutes a refusal to bargain, but upon the 
ou af & lach'al geed-thleh which arose from facts, among others, that 
the employer instituted a greater increase than it had offered the union 
and that it did so without consulting the union.” 
™ Cox, supra note 21, at 1424. 
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of joint participation between the company and the union* and 
in essence amounts to bargaining individually with the employees 
rather than bargaining collectively with their chosen representative 
as required by section 9(a).** As such, a unilateral increase would 
appear to violate the National Labor Relations Act per se, since 
a showing of good or bad faith would not be material to these 
results. 
Jerry A. FINE 





LABOR LAW—AGENCY—UNION’S LIABILITY FOR FAIL- 
URE TO PROCESS GRIEVANCE—The case of Fray v. Amalga- 
mated Meat Cutters Union‘ held that a union member may be 
entitled to sue his union for negligently failing to process the 
member's claim of wrongful discharge through grievance and ar- 
bitration procedure.? Under the collective bargaining agreement, 
defendant union had two days in which to register a formal griey- 
ance and five days to request arbitration. Plaintiff sued the union 
for damages alleging that he had been wrongfully discharged by 
his employer, and that the union was negligent in failing to re- 
quest grievance or arbitration. He claimed that the union’s failure 
to act cost him his seniority rights, reinstatement rights, and earn- 
ings. 

The trial court sustained defendant’s demurrer relying on Hro- 
mek v. Freie Gemeinde® which held that a principal cannot sue his 
co-principals for dereliction of duty by their common agent. On 
appeal the supreme court reversed the trial court, and distinguished 
Hromek on the ground that the duty in Hromek was owed to 





* Ibid. 

* Feinsinger, The National Labor Relations Act and Collective Bargaining, 
57 Micu. L. Rev. 807, 813 (1959). 

19 Wis2d 681, 101 N.W.2d 782 (1960). 

* This is a substantive right, not a procedural one. The court has formerly 
held that an unincorporated association may be sued by its common name as a 
matter of convenience. E.g., Teubert v. Wisconsin Interscholastic Athletic Ass'n, 
8 Wis.2d 373, 99 N.W.2d 100 (1959). The same procedural right is now accorded 
by statute. Wis, STAT. sec. 262.06 (7) (1988). 

*238 Wis. 204, 298 N.W. 587 (1941). In this case the plaintiff, a member of 
the defendant union, ae over the stage set up in the meeting hall rented 
for the union + ty Seb e court held that the union could not be liable for 
the injuries received use the plaintiff, as a member of the union, was a 
principal and could not sue her co-principles for dereliction of duty by the 
common agents of the union. . ‘ 
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everyone and not to the union member by reason of her member- 
ship or by reason of the function of the collective bargaining pro- 
cess. The basis of the Hromek decision, as interpreted in Fray, 
was that the act or omission complained of was one that could 
reasonably be considered as being done or omitted on behalf of the 
injured member. The court stated that it would be an unwar- 
ranted extension of the law of agency to hold that an agent who 
wilfully or negligently violates his duty to his principal is acting 
on behalf of his principal. However, the court said, “We hold 
only . . . that the Hromek Case doctrine does not exclude all possi- 
bility of an action by an injured member of a union against the 
union, virtually as an entity, arising out of the negligence of 
union officers or agents in the representation of the injured mem- 
ber in a grievance against his employer.’ 

This statement by the court could result in fundamental changes 
in the labor law of this state. If the union is held liable for in- 
advertent acts which amount to negligence, then the union agent 
is held to a duty measured by standards of ordinary care. The 
application of such a standard would impose a limitation on the 
traditional power of the union to settle grievances arising out of 
the contract.5 The jury would become the ultimate arbitrer of 
the agent’s conduct to determine whether the conduct in question 
was that of an ordinary prudent union agent under the same or 
similar circumstances. The objection is not that the jury is 
judging the conduct, but that the standard of ordinary care prompts 
the jury to consider factors in their deliberation which are outside 
the labor field. This is contrary to the view that labor policy 
should be a product of labor experience and designed to aid labor 
relations.® 

*9 Wis.2d at 641, 101 N.W.2d at 787. 

*E.g., Cortez v. Ford Motor Co. & U.A.W., 349 Mich. 108, 84 N.W2d 523 
(1957). Cox, The Duty of Fair Representation, 2 Vux. L. Rev. 151 (1957) at 
p- 152 describes the right of the union in negotiating the collective bargaining 
agreement: “Thus, so far as individual employees are concerned, collective 
bargaining resembles the legislative process of a state or municipality. Terms 
and conditions of employment can be arran only by the union which has 
the assent of a majority of the workers, and rules written into the collective 
agreement becomes the law of the plant binding both majority and dissenters.” 
Applying the analogy to the decision of the court in Fray, the impact on union 

would be the same as that on the legislature if legislators could be 


held Oe ee eee ee ee Geerwenee 
sons. As to the basis of this pol , see Cox, Rights Under A Labor Agreement, 
69 Harv. L. Rev. 601, (1956). 





*Cox, Rights Under A Labor Agreement, at 605 states: “The principles deter- 
mining legal ts and duties under a collective bargaining agreement should 
not be im from above; they should be drawn out of the institutions of 
labor relations and shaped to their needs.” 
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There is evidence that there was no intention to impose stand- 
ards of ordinary negligence. In dicta, the court stated, “.. . we 
do not mean to say every disgruntled union member has a cause 
of action against his union for the manner in which it represented 
or failed to represent his interest’. . . . only in extreme cases of 
abuse of discretion will courts interfere with the union’s decision 
not to present an employee’s grievance.”* (Emphasis added.) This 
dicta potentially reduces the impact of the court's holding. 

If the union is not liable for ordinary negligence in handling a 
grievance, what is the liability suggested by the Fray case? Appar- 
ently some sort of wilful conduct is necessary. ‘Extreme abuse of 
discretion” involves judgment and judgment is made wilfully 
not inadvertently. Liability based on such conduct would be in 
line with some precedent. An Oklahoma case® cited by the court 
involved malice in imposing a fine and suspending the member for 
failure to pay the fine. A Texas case’ cited by the court involved 
a wilful and malicious conspiracy between the union and the em- 
ployer to keep the member from working on a construction project. 
In both cases the union was held liable. 

Assuming that it was the court’s intention to permit liability 
only for wilful conduct, what type of wilful conduct creates liabil- 
ity? This question cannot be answered from the opinion. The 
court has set up broad generalities in saying that the Hromek 
case does not bar any possibility of liability but that there must 
be an extreme abuse of discretion. The court stated that, “In cer- 
tain cases for the greater good of the members as a whole, some 
individual rights may have to be compromised.”"* The court did 
not specify which cases permit compromise and which create liabil- 
ity. No definitive standards are given to guide union conduct to 
avoid liability. If the court intends that wilful conduct requires 
malice, the liability of the union is fairly narrow. But if the 
court intends that wilful means only more than inadvertence, un- 
ion liability is almost unlimited. Since almost every act of the 
union agent is wilful, in the sense that it is not inadvertent, every 
act would be a potential basis for union liability. 

One explanation for the ambiguity may be that the court felt 
obligated to reach a decision which was consistent with both prin- 
ciples of agency and principles of labor relations. Although the 





79 Wis.2d at 640, 101 N.W.2d at 787. 

87d. at 641, 101 N.W.2d at 787. 

* Taxicab Drivers’ Local No. 889 v. Pittman, 322 P.2d 153 (hex. 1957). 
% United Ass’n of Journeymen v. Borden, 328 S.W.2d 739 (Tex. 1959). 
29 Wis.2d at 641, 101 N.W.2d at 787. 
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soundness of the court’s distinction of Hromek is arguable,’* the 
decision that for some purposes a union is an entity apart from its 
members, and thus suable by its members, is consistent with mod- 
ern principles of agency.** But, to hold the union liable for ordi- 
nary negligence would be contrary to fundamental labor policy. 
Therefore, the court had to qualify the union’s liability. However, 
the resultant compromise has left the union with no clear guide 
to its liability. 

If the court’s intention was to recognize union liability only for 
wilful conduct which was an abuse of discretion, it is puzzling why 
the court did not resort to the duty of fair representation. This 
duty, as a counterpoise to the majority rule of the union, holds that 
the bargaining representatives may not exercise hostile discrimina- 
tion against, or treat arbitrarily, the members of the bargaining 
unit.* It is apparent that the court was aware of the doctrine since 
it was argued by the appellant ** and a recent Wisconsin case which 
applied the duty was cited by the court regarding another issue.” 


It might be that the court believed it inappropriate to define the 
standard of liability at this stage of the proceedings. The issue on 
appeal was whether the Hromek case barred all tort actions against 


%The basis for distinguishing Hromek and F was not very effective. 
Assuming the court to mean that the act in Hromek, if not done negligently, 
was of benefit to the injured member, there is no real difference in the acts of 
Hromek and Fray. In the former the act was placing a platform for a aoe 
in the latter the act was ing a . Both acts, if not done negli- 

ntly, would be beneficial to the member. Christenson, Seminar Paper, Col- 

tive ining Seminar, S Semester, 1960 (unpublished ms. in posses- 
sion of . Abner Brodie of the University of W: Law School). Perhaps 
the real distinction between Hromek and Fray is that Fray dealt with the col- 
lective bargaining process—the raison d’etre of unions. Therefore, the collective 
bargaining process should be more carefully supervised than other union 
activities. 

“The court in Fray amply shows that unions have been treated as se te 
entities in a variety of druntlons. bier 

“Cox, The Duty of Fair Representation, supra note 5, states at 156: “The 
duty of fair representation extends to all phases of collective bargaining. It 
binds the union in negotiating collective agreements and in 4 
It is violated by hostile discrimination or other forms of unfairness in arranging 
terms and conditions of employment without the formality of a contract or 

."" The discussion of the scope, beneficiaries, and remedies of the duty 
Se sepestintntinn Da Ooms mente, ae Sat the datntan week: apply 
the Fray situation if action was involved and not mere inadvertence. 
™ Brief for the appellant P: 7. The appellant that the duty of fair 
a was imposed by the contractual rela p between the plain- 
tiff and defendant by membership,:and that breach of this contractual duty was 
the basis of a tort claim. Brief for the Appellant p. 8. The duty is one imposed 
by law on the union because it has statu or contractual status as bargaining 
resentative. See Cox, The Duty of Fair Representation, supra note 5, at 153: 
“By thus fusing common law legislation the: teele v. Louisville & 





Nashville R.R., 323 U.S. 192 (1944)}] created a new duty and thereby supplied 
the necessary counterpoise to ma’ oo tule.” . ree nigh 
* Clark v. Hein-Werner Corp., 8 Wis.2d :264, 99 N.W.2d 132. (1959). 
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the union by the member. The court said it did not. However, the 
court was unwilling to determine the standard of liability because 
the complaint was insufficient. The complaint failed to allege the 
membership agreement or the collective bargaining agreement be- 
tween the union and the employer. These agreements would estab- 
lish the duty of the union to represent the member. The court 
remanded with leave to amend. Thus if presented with an ade- 
quately pleaded case, it is possible that the court would limit the 
standard of liability to a breach of fair representation. This analysis 
is not entirely persuasive. If the court intended that the standard 
of recovery be limited to a breach of the duty of fair representation, 
it could well have said that the plaintiff's complaint would be in- 
sufficient until it alleged a breach of fair representation.’ Another 
explanation for the failure to use the duty of fair representation 
might be that the court felt that it was not an adequate protection 
to the individual rights of bargaining unit members and that lesser 
union conduct should justify liability. For example, a union deci- 
sion not to process a grievance may be based on the belief that good 
relations with the employer will improve chances of a better con- 
tract in coming negotiations. Such an improved contract would 
benefit all employees, and therefore the interest of the individual 
member whose grievance is not pursued, is sacrificed for the greater 
interest of the membership as a whole. Such a decision may or may 
not amount to a breach of the duty of fair representation, but the 
discharged employee is without union aid in his grievance, none- 
theless. 

It is difficult to draw a reliable conclusion from the Fray case. 
If the union is now to be liable for ordinary negligence in process- 
ing a grievance, the Wisconsin court has greatly extended the pro- 
tection of individual interests and restrictions on union discretion. 
It is more likely that. the court intended that the union be held liable 
only for wilful conduct of a serious nature. If such was the court’s 
intention, the court has failed to adequately define the type of wil- 
ful conduct for which the union will be liable. It is hoped that the 
court will make the basis of union liability more definite in future 
cases. 

RICHARD I, AARON 

* Where the compromise of a grievance is the basis of the claim that the 
union has violated its duty of fair representation, the duty arises only if the 
bargaining representative has statutory or contractual power to bind the indi- 


vidual employee by the ye of the grievance. Cox, The Duty of Fair 
Representation, supra note 5, n:77. 
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Milwaukee Bar Association Foundation Prize for Moot Court are: 
First Place: George W. Curtis 
Michael H. Jacobson 
, Charles R. Lund 
Second Place: George F. Jacobs, Jr. 
Jerold I. Perlstein 
Samuel T. Swansen 


MATHYS MEMORIAL AWARD 
Awarded for the outstanding individual presentation of oral 


argument in the Moot Court competition: 
George W. Curtis 


DAVIES SCHOLARSHIP 


Voted by the law faculty, as the outstanding member of the 
second year class on the basis of scholarship and contribution to 
the life of the school: 

John E. Thomas 
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WILLIAM HERBERT PAGE AWARD 


Voted by the law faculty as the outstanding student contributor 
to the Wisconsin Law Review: 
Joel J. Rabin 
PORTIA SCHOLARSHIP OF THE 
LAWYER’S WIVES OF WISCONSIN 


Awarded to the woman law student in the University of Wis- 
consin Law School who, in the judgment of the faculty, is the 
most deserving in terms of scholarship, financial need, character 
and contribution to the life of the law school: 


Miss Felice M. Davis 
Mrs. Barbara B. Crabb 


WISCONSIN LAW ALUMNI ASSOCIATION PRIZES 
Awarded to the students with the highest and second highest 
averages upon completion of thirty credits: 
First: Allan J. Joseph 
Second: Hugh J. Scallon 


Awarded to the Chairman and Vice-Chairman of the Madison 
Legal Aid Society: 


Chairman first semester: James A. Drill 
Vice-Chairman first semester: William D. Engler, Jr. 
Chairman second semester: William D. Engler, Jr. 


Vice-Chairman second semester: William E. Hertel 


KEMPER K. KNAPP SCHOLARSHIPS 
Voted by the law faculty, on basis of need and scholastic stand- 
ings, 35 scholarships to worthy law students from the fund made 
available under the will of the late Kemper K. Knapp. 


LOUISE MASSING SCHOLARSHIP 
A scholarship is awarded to a needy and deserving law student 
under the will of Louise Massing. 


WISCONSIN LAW ALUMNI ASSOCIATION SCHOLARSHIPS 

The law faculty, on the basis of need and scholastic standings, 
awarded 7 scholarships to deserving law students from a fund estab- 
lished by the Wisconsin Law Alumni Association, supplemented 
by contribution drives conducted by classes in connection with 
their twenty-fifth reunion. 
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JUSTICE JAMES P. KERWIN SCHOLARSHIPS 


Awarded to 8 needy and deserving law students who are Wis- 
consin residents, from a fund set up by Mrs. C. B. Clark of Neenah, 
Wisconsin, in memory of her father, Justice James P. Kerwin. 


LAWRENCE A. OLWELL SCHOLARSHIP 


A scholarship is awarded to a needy and deserving law student 
from a fund established by Lawrence A. Olwell. 


JAMES D. SHAW MILWAUKEE FOUNDATION 
SCHOLARSHIP 


A scholarship is awarded to a needy and deserving law student 
from a fund bequeathed to the Milwaukee Foundation by James 
D. Shaw of the Law Class of 1899. 


LAWYERS TITLE AWARD 


An award from the Lawyers Title Insurance Corporation of 
Richmond, Virginia, as an honor and reward for excellence in the 
law of real estate, for the senior or graduating student of law having 
the highest average in the courses of real property: 


David M. Hecht 
LEGAL AID CERTIFICATES 


William A. Diedrich William E. Hertel 
William P. Donlin Lloyd S. Jowanovitz 
Philip R. Dougherty Donald N. Malawsky 
Peter B. Grinstein Ralph E. Osborne 
Ole G. Gulbrandsen Verlin H. Peckham 
Larry I. Hanson Clyde D. Wynia 


Nelson H. Wild 


WISCONSIN STUDENT BAR ASSOCIATION 
EXECUTIVE COUNCIL 


1960-1961 1961-1962 
Richard G. Neuheisel President Richard A. Meyer 
Ricard A. Meyer V. Pres.& Treas. James O. Huber 
Maryann Scheftell Secretary George F. Jacobs, Jr. 
William E. Hertel Lawrence W. Durning 
James V. Hurley David P. Tennant 
Jerome A. Kenney John E. Thomas 


John E. Thomas 
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THE ADVOCATE 


Editor-in-Chief: Herman C. Runge 
Associate Editor: Conrad A. Richards 


WILL DRAFTING CONTEST 


An award from the Corporate Fiduciaries Association of Wis- 
consin to those students who demonstrate outstanding skills in 
drafting wills. 


First: George B. Slettland 
Second: Thomas D. Brader 
Third: Donald J. Hanaway 
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IN APPRECIATION: CHARLES BUNN 


CHARGING, CONVICTING, AND SENTENCING THE MULTI- 
PLE CRIMINAL OFFENDER 


rrank Jj Remington 
Ilan J. Joseph 


THE USE OF FEDERAL PROCUREMENT TO ACHIEVE NA- 
TIONAL GOALS 


marry , 
y 


LABOR RELATIONS IN THE PUBLIC SERVICE 


COMMENT 


THE WRIT OF MANDAMUS IN WISCONSIN 




















